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WRESTLING WITH MRE 304(G): THE STRUGGLE TO 
APPLY THE CORROBORATION RULE 


Major Russet L. Miccer! 


Therefore confess thee freely of thy sin; For to deny each article 
with oath Cannot remove nor choke the strong conception that I 
do groan withal. Thou art to die.- 


I. Introduction 


Confessions are powerful. The admission of an accused’s confession 
in a criminal trial carries heavy weight. Likewise, the suppression of such 
a confession may cause a prosecutor’s case to fall apart. Given its impor- 
tance, our jurisprudence affords the accused several privileges against self- 
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incrimination. One of these important privileges is the notion that a con- 
fession or admission of a defendant or accused cannot subsequently be 
used against them as evidence of guilt in a criminal trial unless there is 
independent evidence which sufficiently corroborates the confession. This 
rule is commonly referred to as the corroboration rule. Its common law 
roots trace back to the courts of England in the mid seventeenth century.* 
The rule was adopted throughout courts in the United States at the state and 
federal levels.* In military practice, the corroboration rule is codified at 
Military Rule of Evidence (MRE) 304(g).° Although it seems fairly sim- 
ple and straightforward, military courts-martial have, at times, struggled to 
apply it consistently. Simple mechanical implementation of the rule can 
be challenging. This article urges a fair and faithful application of this 
important rule and privilege by identifying recent inconsistent treatments, 
exploring its rational and historical underpinnings, and making a recom- 
mendation to clarify its requirements. 


Specifically, this article proposes amendments to MRE 304(g).°® 
These proposed amendments require some degree of admissible evidence 
against the accused in determining whether the accused’s confession or 
admission has been sufficiently corroborated. The purpose of the pro- 


posed amendments is to focus the analysis of the rule’s application on the 
quality of the corroborative evidence with the aim of preventing the ero- 
sion of an accused’s rights and privileges. 


II]. Background 
A. The Distrust of Confessions 


A criminal defendant in our system of justice receives the benefit of 
several forms of privilege against self-incrimination. The privileges 
against self-incrimination derive, in part, from distrust in American crim- 
inal jurisprudence of the confession.’ A reflection of this mistrust is 
found in a quote by Justice Goldberg: “a system of criminal law enforce- 





3. See Wictiam BLackstone, COMMENTARIES ON THE Laws OF ENGLAND (Univ. of Chi- 
cago Press 1979). 

4. See Opper v. United States, 348 U.S. 84, 93 (1954) (adopting corroboration rule 
for federal courts); see generally 3 G JoserpH & S. SactzpurG, Evipence IN America: THE 
FeperAL RULES IN THE STATES (1987). 

5. MAnuat For Courts-MartiAL, Unitep States, Mi. R. Evin. 304(g) (2002) [here- 
inafter MCM]. 

6. Id. 
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ment which comes to depend on the ‘confession’ will, in the long run, be 
less reliable and more subject to abuses than a system which depends on 
extrinsic evidence independently secured through skillful 
investigation.”® There are two components to this mistrust. 


The first component is a concern for a potential abuse of authority that 
may arise during interrogation of a suspect, which may be of an oppressive 
nature.” To address police misconduct during interrogations, the privilege 
against self-incrimination has several aspects. These include suppression 
of coerced confessions'® and the requirement to advise suspects of their 
Fifth and Sixth amendment constitutional rights before custodial interro- 
gation.'' These aspects of the privilege against self incrimination “purport 
to regulate interrogation in a way that reduces the incidence of false con- 





7. Corey J. Ayling, Comment, Corroborating Confessions: An Empirical Analysis 
of Legal Safeguards Against False Confessions, 1984 Wis. L. Rev. 1121, 1122 (1984). 

8. Escobedo v. Illinois, 378 U.S. 478, 488-89 (1964) (Goldberg, J., concurring). 

9. Ayling. supra note 7, at 1123 

10. Payne v. Arkansas, 356 U.S. 560 (1958). In Payne, a mentally dull nineteen- 
year-old African American with a fifth-grade education, was convicted in a state court of 
first degree murder and sentenced to death 


At his trial, there was admitted in evidence, over his objection, a confes- 
sion shown by undisputed evidence to have been obtained in the follow- 
ing circumstances: He was arrested without a warrant and never taken 
before a magistrate or advised of his right to remain silent or to have 
counsel, as required by state law. After being held for three days without 
counsel, advisor or friend, and with very little food, he confessed after 
being told by the Chief of Police that “there would be 30 or 40 people 
there in a few minutes that wanted to get him” and that, if he would tell 
the truth, the Chief of Police probably would keep them from coming in. 


Id. The Supreme Court reversed the conviction finding from the totality of the circum- 
stances that the confession was coerced and did not constitute an expression of free choice. 
Id. at 568. Even though there may have been sufficient evidence to support his conviction 
apart from the coerced confession, the judgment was voided because it violated the Due 
Process Clause of the Fourteenth Amendment. /d. 

11. Miranda v. Arizona, 384 U.S. 436 (1966). The Court held: 


Prosecution may not use statements from custodial interrogation of a defendant 
unless it shows procedural safeguards secured the privilege against self- 
incrimination. Defendant must be warned that he has the right to remain 
silent and anything he says may be used against him. He must be clearly 
informed he has the right to consult with a lawyer and to have the lawyer 
with him during interrogation 
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fessions, reliability concerns are collateral to the main purpose of each: to 
suppress all confessions, whether reliable or not, that result from the abuse 
of power.” 


The second component of the mistrust of confessions is the concern 
regarding the reliability of the confession. “The primary doctrinal remedy 
for the problem of physically uncoerced false confessions, on the other 
hand, has been the corroboration rule.”'> There are several species of the 
corroboration rule in American jurisprudence, and all require evidence in 
addition to the confession as a test of reliability.'* Military Rule of Evi- 
dence 304(g) sets forth the means for corroborating a confession or admis- 
sion of an accused in courts-martial.'° An examination of the historical 
development of the corroboration rule will facilitate a more complete anal- 
ysis of MRE 304(g). 


B. Historical Underpinnings of the Corroboration Rule 
1. The Corpus Delecti Rule 


a. Origins of the Corpus Delecti Rule 


The corroboration rule traces its historical underpinnings back to the 
development of the corpus delecti rule, which is still followed in most 
states today.'© Legal historians identify the origins of the corpus delecti 


rule in a 1661 English murder prosecution entitled Perry’s Case.'’ Perry's 


Case was a murder trial in which the victim’s body was never found. The 
“victim” was waylaid, kidnapped, and held as a slave in Turkey. The 
defendant, his servant, was implicated by his failure to return home after 
being sent to find his brother and mother. The three were convicted and 
executed on the basis of the victim’s disappearance, a bloodied hat, and a 
confession by one of the co-defendants.'* The victim later showed up 





12. Ayling, supra note 7, at 1124. 

13. Id 

14. Other forms of the corroboration rule will be discussed infra as we examine its 
origin and development. For a more comprehensive listing of jurisdictions and the form of 
the corroboration rule they follow, see generally E. H. Schopler, Annotation, Corrobora- 
tion of Extrajudicial Confession or Admission, 45 A.L.R. 2d 1316 (1956). 

15. MCM, supra note 5, Mic. R. Evin. 304(g). 

16. Bruce A. Decker, People v. McMahan: Corpus Delecti Rule or Trustworthiness 
Doctrine ?, 1997 Der. C.L. Rev. 191 (1997). 

17. 14 How. St. Tr. 1312 (1660). 
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alive and well after the executions of the defendants.'? Under English law 
at the time, a criminal defendant could be convicted solely on the basis of 
an uncorroborated confession.”° 


In the United States, a similar case arose in which an alleged murder 
victim surfaced just in time to prevent the execution of the person con- 
victed of the murder.*' Thereafter, courts throughout the United States 
began formulating forms of the corpus delecti rule. In fact, during the 
eighteenth century, all U.S. jurisdictions had adopted a form of the corpus 
delecti rule with the exception of Massachusetts.2? Moreover, while 
English courts applied the rule only to murder cases, U.S. courts began to 
apply the rule to all kinds of criminal cases.” 


b. What Is the Corpus Delecti Rule? 


While there are different versions of the rule, one can discern its gen- 
eral aspects in defining it. The term “corpus delecti” means “the body of 
the crime.” It is a common law doctrine that requires the prosecutor to 
prove that a crime was committed before allowing a defendant’s extrajudi- 
cial confession to be admitted into evidence.** “Corpus delecti does not 
mean dead body, as often assumed by laymen, but the body or substance 
of the crime. Every offense has its corpus delecti, and independent proof 
thereof is needed for homicide and non-homicide offenses such as arson, 
bribery, burglary, conspiracy, false pretenses, incest or larceny.”*> Under 
the corpus delecti rule, a defendant’s extrajudicial confession was admis- 
sible only when there was independent evidence that a death had occurred, 





18. J/d.; Note, Construed in Proof of the Corpus Delecti Aliunde the Defendant's 
Confession, 103 U. Pa. L. Rev. 638, 639 (1955). 

19. Tom Barber, Young Lawyers Division: The Anatomy of Florida's Corpus 
Delecti Doctrine, 74 Fia. B.J. 80 (2000). 

20. Ayling, supra note 7, at 1126. 

21. Rollin M. Perkins, The Corpus Delecti of Murder, 48 Va. L. Rev. 173, 175 
(1962) (construing The Trial of Stephen and Jesse Boorn, 6 Am. St. Tr. 73 (1819)). 

22. Ayling, supra note 7, at 1126. In declining to adopt the corpus delecti rule, the 
Massachusetts Supreme Court reasoned the jury was competent to evaluate the probative 
value of an uncorroborated confession and the “trend of modern decisions is in the direction 
of eliminating quantitative tests of the sufficiency of evidence.” Commonwealth v. Kim- 
ball, 73 N.E.2d 468, 470 (1947) (quoting Commonwealth v. Gale, 57 N.E.2d 918, 920 
(1944)). 

23. Barber, supra note 19, at 81. 

24. Id. at 80. 

25. Id. (citing Perkins, supra note 21, at 179). 
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and that it resulted from an act of criminal agency.”® The corpus delecti 
rule was viewed as both a rule of evidence and a substantive rule. It was 
an evidentiary rule in that it prohibited the admission of a confession with- 
out other proof. It was substantive because it prohibited a criminal convic- 
tion if the prosecution had not proven that a crime had been committed.”’ 


c. The Purposes of the Corpus Delecti Rule 


Formulation of the corpus delecti rule was created to preclude a per- 
son from being convicted of a crime that had not been committed and to 
avoid an undue reliance on confessions. Thus, it served to further three 
main purposes: (1) it served to protect the mentally unstable from being 
convicted as a result of an untrue conviction; (2) it helped to ensure people 
were not convicted as a result of an involuntary, coerced confession; and 
(3) it helped to promote more thorough law enforcement work by requiring 
authorities to find evidence beyond the confession.?* In requiring more 
thorough investigation by law enforcement and demanding the production 
of independent evidence of the crime, the confession is more reliable. 
Additionally, this requirement helps prevent the criminal justice system 


from becoming inquisitorial.” 


A custodial interrogation is an inherently coercive environment. In 
his article, Corey Ayling describes the interrogation environment. “The 
interrogator and the defendant interact in a certain social environment. 
That social environment consists of a physical place—an interrogation 
room—and an institutional setting—imprisonment. Both coerce.”°° The 
conditions under which interrogations often occur can set the conditions 
for involuntary and unreliable confessions.*'! The shock and self-mortifi- 
cation of arrest and imprisonment cause the defendant to enter the interro- 
gation room in a badly debilitated state. The physical environment of the 
interrogation room intensifies the anxiety of the defendant and maximizes 





26. Decker, supra note 16. 

27. Barber, supra note 19, at 80. 

28. Thomas A. Mullen, Rule Without Reason: Requiring Independent Proof of the 
Corpus Delecti as a Condition of Admitting an Extrajudicial Confession, 27 U.S.F. L. Rev. 
385, 408 (1993). 

29. Ayling, supra note 7, at 1128-29. 
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compliance. The interrogation environment enables the interrogator to 
confront a defeated, depressed, and compliant individual.** 


The coercive environment impacts the interaction between investiga- 
tors and an accused. In discussing the social interaction between an inves- 
tigator and an accused, Ayling refers to another study which postulates that 
persons being interrogated tend to respond to external stimuli.*> When 
internal cues are unambiguous, the individual does not look to external 
cues. An accused may well resist self-persuasion because they have direct 
access to some very strong, unambiguous internal cues, such as the knowl- 
edge of their own innocence or fear of self-incrimination. The suspect’s 
internal cues will be more ambiguous notwithstanding his innocence. He 
may suffer from guilt feelings arising from unrelated acts, the investigator 
may induce guilt feelings, he may be traumatized by the shock of arrest and 
imprisonment, or he may feel a need for approval. By manipulating these 
external stimuli, the investigator may induce the accused in confessing 
falsely.*4 


A related issue is the sociological aspect of the confession. The con- 
fession can be viewed as a ritual of social inclusion through which society 





30. /d. at 1162. In his analysis, Ayling references research at the University of 
Stanford in which twenty-four male students were divided into two groups. Half were 
assigned as “guards” and the other half as “prisoners.” The prisoners were assigned to 
“cells” within the psychology building. Other than issuance of appropriate garb and a pro- 
hibition on physical force, they were given little guidance. In a very short period of time, 


{t]he guards quickly began to relish their power and increasingly sub- 
jected the prisoners to verbal abuse and harassing rules and rituals. Five 
of the ten prisoners had to be released early because of extreme depres- 
sion, crying, rage, and acute anxiety; the pattern of symptoms began as 
early as the second day of imprisonment. On the whole, the prisoners 
behaved with increasing passivity and complied, after a brief rebellion, 
with the guards’ orders. The prisoners also began to internalize the 
guard’s negative attitudes towards themselves 


Id. 

31. See generally Edwin D. Driver, Confessions and the Social Psychology of Coer- 
cion, 82 Harv. L. Rev. 42 (1968) (citing Miranda v. Arizona, 384 U.S. 436 (1966)) (collect- 
ing social psychological literature and concluding that Miranda warnings fail to provide 
safeguards against the social psychological rigors of arrest anc interrogation). 

32. Ayling, supra note 7. 

33. Id. at 1174-75 (citing Daryl Bem, When Saying Is Believing, 1 PsycHOLOGy 
Topay 21 (June 1967)). 

34. Id. 
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reinforces its norms by first defining deviants and then restoring them to 
the graces of society.*° The individual comes to realize his deviance from 
societal norms and confesses it to others. The confession dramatizes and 
reinforces the importance of the individual’s conscience, which in turn 
mirrors societal norms.*© Western culture affirms the importance of the 
individual, yet manages to achieve social control over the individual by 
causing him to internalize societal norms in the form of an interior 
conscience. The social purpose of the confession then, is to restore devi- 
ants to their former social status. By doing this, the confession legitimates 
the correctness of the social order, shows deviance and evil to be caused 
by individuals—not society—and reaffirms the value of individual con- 
science, which in turn mirrors societal norms.*’ The suspect in an inter- 
rogation room has been defined as a deviant and excluded from society by 
the degradation rituals of arrest and incarceration. The social compulsion 
to talk is overwhelming: the individual must reaffirm his former social and 
individual status by either denying guilt or accepting it through confession. 
In extreme cases, the desire for immediate redemption through confession 
may outweigh the longer term consequences of a false confession and may 
induce the suspect to make false inculpatory statements.** 


There are several reasons that may cause an accused to succumb dur- 
ing custodial interrogation. The confession may be obtained as a result of 
a coercive environment in which a psychologically defeated suspect is 
manipulated by a trained and clever investigator or it may be based on 
sociological reactions derived from being deemed a deviant. Either way, 
the reliability as well as the voluntariness of the confession is called into 
question. As the Supreme Court stated in United States v. Smith,*° 
“[T}hough a statement may not be “involuntary” within the meaning of 
this exclusionary rule, still its reliability may be suspect if it is extracted 
from one who is under the pressure of a police investigation—whose 
words may reflect the strain and confusion attending his predicament 
rather than a clear reflection of his past.” The consequence is a powerful 





35. Id. at 1177-79 (citing Mike Hepwortu, Conression: Stupies in DEVIANCE AND 
Revicion 175 (Routledge, Kegan and Paul ed., 1982)). 

36. Id. 

37. Id. 

38. Id 

39. 348 U.S. 147 (1954). Along with United States v. Opper, 348 U.S. 84 (1954), 
Smith was one of two cases that established the so-called trustworthiness doctrine, the cur- 
rent federal standard for corroboration of confessions. Smith, 348 U.S. at 147. Both cases 
are discussed in more detail infra. 

40. Smith, 348 U.S. at 153. 





2003] THE CORROBORATION RULE, MRE 304(G) 


piece of evidence for which stringent safeguards have been erected and 
must be maintained. 


The corroboration rule is one of these safeguards, regardless of which 
variety of rule a particular jurisdiction follows. As the corpus delecti rule 
evolved, its primary purpose can be contrasted with the purposes of other 
privileges against self incrimination. Rather than testing the voluntary 
nature of the confession or the abuse of authority in procuring the confes- 
sion, the corroboration rule tests the reliability of the confession itself.*! It 
thereby protects from “errors in conviction based upon untrue confessions 
alone.””* 


As the corpus delecti rule developed, different jurisdictions adopted 
the rule in varying forms.*? Most jurisdictions continue to apply the tradi- 
tional corpus delecti rule.** Other jurisdictions have fashioned hybrid 
forms of rules for corroborating a confession.** This includes the Wiscon- 
sin rule,** the New Jersey rule,*’ the Iowa rule,*® and the federal rule.*? 
The states following the federal rule include Texas, New Mexico, Hawaii, 





41. Ayling, supra note 7, at 1127 

42. Id. (citing Warszower v. United States, 312 U.S. 342, 347 (1941)). In 
Warszower, a Russian immigrant gave false statements to obtain a passport in the United 
States. The Supreme Court held, “the rule requiring corroboration of confessions protects 
the administration of the criminal law against errors in convictions based upon untrue con- 
fessions alone. Where the inconsistent statement was made prior to the crime this danger 
does not exist.” Thus, admissions made by the defendant before the crime did not need to 
be corroborated. Warszower, 312 U.S. at 347. 

43. See E.H. Schopler, Annotation, Corroboration of Extrajudicial Confession or 
Admission, 45 A.L.R. 2d 1316 (1956) (providing a somewhat exhaustive listing of the rule 
followed all states, with the exception of Massachusetts, which has not adopted any form 
of the corroboration rule). 

44. Ayling, supra note 7, at 1145. The corpus delecti jurisdictions are: Alabama, 
Alaska, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, Florida, Georgia, 
Idaho, Illinois, Indiana, Kansas, Kentucky, Louisiana, Maine, Maryland, Michigan, Minne- 
sota, Mississippi, Missouri, Montana, Nebraska, Nevada, New York, North Carolina, North 
Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, South 
Dakota, Tennessee, Utah, Vermont, Virginia, Washington, West Virginia, and Wyoming. 
Id. 

45. Id. at 1148-51 

46. The Wisconsin rule provides that a confession may be corroborated by “any sig- 
nificant fact in order to produce a confidence in the truth of the confession.” Holt v. State, 
17 Wis. 2d 468, 480 (1962). This rule is similar to the federal rule. 

47. The New Jersey Supreme Court rule requires: (1) proof of loss or harm associ- 
ated with the crime; and (2) other proof “tending to establish that when the defendant con- 
fessed he was telling the truth.” State v. Lucas, 30 N.J. 37, 58 (1959). 
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and the District of Columbia.°° The federal rule is also known as the 
“trustworthiness doctrine.”’>! 


2. The Trustworthiness Doctrine 
a. Two Corroboration Rules in Federal Court 


The development of the corpus delecti rule in federal courts led to a 
split in the circuit courts. In essence, the federal courts were applying two 
different corroboration rules.*? The two lines of cases following the ccrpus 
delecti rule are set forth in Daeche v. United States and Forte v. United 
States.** 


In Daeche, a Russian immigrant was convicted for his involvement in 
a conspiracy to injure insurance underwriters and a conspiracy to blow up 
ships.*> The court found ample evidence to corroborate the defendant’s 
confession from the existence of an agreement to attack ships.°° In an 
opinion authored by Judge Learned Hand, 


Proof of any corroborating circumstances is adequate which 
goes to fortify the truth of the confession or tends to prove facts 
embraced in the confession. There is no necessity that such 
proof touch the corpus delecti at all, though, of course, the facts 
of the admission plus the corroborating evidence must establish 
all elements of the crime.*’ 





48. The lowarule is the most strict. It requires independent proof of both the corpus 
delecti and the defendant's link to the crime. State v. White, 319 N.W.2d 213, 214 (lowa 
1982). 

49. The federal rule was the product of two Supreme Court cases decided in 1954. 
See United States v. Smith, 348 U.S. 147 (1954); United States v. Opper, 348 U.S. 84 
(1954). 

50. Ayling, supra note 7, at 1149. 

51. See generally Decker, supra note 16, at 191; Schopler, supra note 43. 

52. Opper, 348 U.S. at 92-3; see Lieutenant Colonel R. Wade Curtis, Trial Judiciary 
Note: Military Rule of Evidence 304(g)—The Corroboration Rule, Army Law., July 1987, 
at 35. 

53. 250 F. 566 (2d Cir. 1918). 

54. 94 F.2d 236 (D.C. Cir. 1937). 

55. Daeche, 250 F. at 569. 

56. Id. 

57. Id. at 571. 
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The rule in Forte was much different.** It was much stricter and 
demanded more independent corroborative evidence. In Forte, the defen- 
dant was convicted of transporting a motor vehicle in interstate commerce. 
The defendant claimed there was insufficient substantial proof of the cor- 
pus delecti because there was no evidence, independent of his confession, 
that he knew that the car was stolen.°? The court cited, a number of forms 


of misconduct sometimes occurring during the conduct of custodial inter- 
rogation. This included physical brutality, protracted questioning, threats 
and illegal detention. Due to their resultant distrust of the confession, the 
court reversed the conviction. They held there could be no conviction 
upon an uncorroborated confession and the corroboration had to embrace 
substantial evidence of the corpus delecti.© 


There can be no conviction of an accused in a criminal case upon 
an uncorroborated confession, and the further rule, represented 
by what we think is the weight of authority and the better view 
in the Federal courts, that such corroboration is not sufficient if 
it tends merely to support the confession, without also embracing 
substantial evidence of the corpus delecti and the whole 
thereof.°! 


In order to reconcile the split among the circuits regarding the appli- 
cation of the corroboration rule, the Supreme Court set forth a new federal 
rule which is referred to as the “trustworthiness doctrine.” 


b. Opper v. United States 
Opper was a procurement fraud case.®** Opper was tried and con- 
victed on charges he had conspired with and induced a federal employee 
to accept outside compensation for services in a matter before a federal 
agency in which the United States had an interest.© Opper was not a fed- 





58. Forte, 94 F.2d at 236. 

59. ld. 

60. Id. at 241. 

61. Id. at 240. 

62. United States v. Opper, 348 U.S. 84, 86 (1954) (stating “Certiorari was granted 
because of asserted variance or conflict between the legal conclusion reached in this 
case—that an extrajudicial, exculpatory statement of an accused, subsequent to the alleged 
crime, needs no corroboration—and other cases to the contrary.”’). 

63. Id. 

64. /d. at 85. 
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eral employee but was charged with inducing a federal employee through 
a conspiracy, to accept compensation for such services.*° Opper was a 
subcontractor who supplied goggles to the Air Force as part of a contract 
for survival kits. The goggles tendered by Opper failed to comply with 
specifications in the contract. Opper thereafter met with Hollifield, the 
government contracting officer, and convinced Hollifield to recommend 
acceptance of the non-conforming goggles in exchange for a payment of 
cash.®’ During the investigation conducted by the FBI, Opper admitted, 
in oral and written statements, he had given Hollifield the money but 
insisted the money was given as a loan. 


Opper’s statements did not constitute a confession, but were admis- 
sions of material facts used to convict him. The Supreme Court held cor- 
roboration was required for admissions to the same extent as confessions.” 
The Court then addressed the divergence within the circuit courts with 
respect to which corroboration rule to apply; the Daeche rule or Forte 
rule.” The Court held the corroboration required was that which ensured 
the trustworthiness of the admission or confession, rather than independent 
evidence that simply touched on the corpus delecti: 


[W]e think the better rule to be that the corroborative evidence 
need not be sufficient, independent of the statements, to establish 
the corpus delecti. It is necessary, therefore, to require the Gov- 
ernment to introduce substantial independent evidence which 
would tend to establish the trustworthiness of the statement. 
Thus, the independent evidence serves a dual function. It tends 
to make the admission reliable, thus corroborating it while also 
establishing independently the other necessary elements of the 
offense. It is sufficient if the corroboration supports the essential 
facts admitted sufficiently to justify a jury inference of their 
truth. Those facts plus the other evidence besides the admission 
must, of course, be sufficient to find guilt beyond a reasonable 
doubt.’! 





65. Id. 

66. Id. at 87. 

67. Id. 

68. Id. at 88. 

69. Id. at 91 (acknowledging that admissions differ from confessions in that “con- 
fessions are only one species of admissions” but the Court concluded that the admissions 
“call for corroboration to the same extent as other statements”). 

70. Id. at 92. 

71. dd. 
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In affirming the conviction, the Court found independent evidence in 
the record to support Opper’s statements which was sufficient corrobora- 
tion as to one element of the crime charged; the payment of money.’? The 
government was required to prove by independent evidence the other ele- 
ment—the rendering of services—which was not established by Opper’s 
statements.’? While Opper was a case involving a crime with a tangible 
corpus delecti, the Court ruled on the application of the corroboration rule 
involving cases without a tangible corpus delecti in United States v. 
Smith.” 


c. United States v. Smith 


The Supreme Court applied its newly announced trustworthiness doc- 
trine to a crime in which there is no tangible corpus delecti in United States 
v. Smith.’> In Smith, the appellant submitted a five-page document to 
investigators from the Internal Revenue Service (IRS) that represented his 
claimed net worth for a five year period.” Believing he had understated 
his net worth for the period, the IRS prosecuted Smith for understating his 
income to avoid taxation.’” The appellant asserted, inter alia, there was 


insufficient evidence to corroborate the document he submitted to the IRS 
as evidence against him.”® 


In addressing the appellant’s claims regarding the insufficiency of 
corroboration, the Court first examined whether the corroboration require- 
ment applied to crimes in which there is no tangible corpus delecti—such 
as tax fraud.’? The Court observed the corroboration requirement was for- 
mulated to prevent conviction for serious crimes of violence, such as mur- 





72. Id. at 94. 

73. The Court found the corroborative evidence which established the truthfulness 
of Opper’s admissions did not establish a corpus delecti for the entire crime. “Rather it 
tends to establish only one element of the offense—payment of money. The Government 
therefore had to prove the other element of the corpus delecti—rendering of services by the 
government employee—entirely by independent evidence.” /d. 

74. 348 U.S. 147 (1954) 

75. To say acase has no tangible corpus delecti does not mean there is corpus delecti 
or body of the crime. It simply means there is no direct tangible victim, such as in a murder 
case. A case with no tangible corpus delecti can be thought of as a so-called victimless 
crime, such as tax fraud or drug usage. 

76. Smith, 348 U.S. at 149. 

77. Id. 

78. Id. at 151. 

79. Id. at 153. 
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der, unless there was “independent proof . . . someone had indeed inflicted 
the violence, the so-called corpus delecti.”®° Once the corpus delecti—the 
body of the crime—had been established, the confession of the accused 
could be used to convict him.®' “But in a crime such as tax evasion there 
is no tangible injury which can be isolated as a corpus delecti.”** The 
Court was faced with a choice. It could either apply the corroboration 
rule, which would provide the accused with greater protection than in a 
homicide,® or the Court could find the rule wholly inapplicable because of 
the nature of the offense, which would strip the accused of this guarantee 
altogether.** They chose to apply the rule, which provides greater legal 
protection to an accused.*° The Court chose to apply the rule to a case in 
which there is no corpus delecti apparently out of a concern for the inqui- 
sitional nature of a law enforcement investigation.*® 


Regarding the sufficiency or quantum of corroboration required, the 
Court addressed two questions: “(1) whether corroboration is necessary 
for all elements of the offense established by admissions alone . . . [and] 
(2) whether it is sufficient if the corroboration merely fortifies the truth of 
the confession, without independently establishing the crime charged.”’®’ 
The Court said yes to both questions, noting that “[ajll of the elements of 
the offense must be established by independent evidence or corroborated 
admissions, but one available mode of corroboration is for the independent 
evidence to bolster the confession itself and thereby prove the offense 
‘through’ the statements of the accused.”** From this analysis it can be 
said that “[t}he ‘quantum of corroboration’ refers to both the government’s 
burden to corroborate the confession, as well as the government’s ultimate 
burden regarding guilt and innocence.”*? 





80. Id. at 153-4. 

81. ld. 

82. Id. at 154. 

83. /d. (citing Evans v. United States, 122 F.2d 461 (10th Cir. 1941); Murray v. 
United States, 288 F. 1008 (D.C. Cir. 1923)). 

84. Id. 

85. Id. 

86. /d. (stating, “We hold the rule applicable to such statements, at least where, as 
in this case, the admission is made after the fact to an official charged with investigating the 
possibility of wrongdoing, and the statement embraces an element vital to the Govern- 
ment’s case.”’) 

87. Id. at 156 

88. Id 

89. Curtis, supra note 52, at 38. 
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The Supreme Court’s decisions in Smith and Opper authored the stan- 
dard for determining the legal sufficiency of corroborating a confession or 
admission in federal courts and courts-martial.”” Consequently, the next 
logical step in determining whether amendments to MRE 304(g) are 
needed is by analyzing how the military developed and incorporated the 
Smith-Opper standard in conducting courts-martial.?'! This article exam- 
ines military case law to gauge judicial faithfulness to the Smith-Opper 
standard. This analysis demonstrates how recent military case law has 
eroded some of the protections the Supreme Court intended to erect and 
maintain. 


III. Analysis 
A. The Corroboration Rule in Military Criminal Practice 


Military Rule of Evidence 304(g) is the codification of the corrobora- 
tion rule in military criminal practice.*? It is modeled after the corrobora- 


tion rule that applies in federal courts following the Court’s decisions in 
Opper and Smith.?> Military Rule of Evidence 304(g) is both a rule of evi- 


dence and of substantive law. It is an evidentiary rule from the standpoint 
of ensuring admissibility of the confession. Substantively, it is designed 
to ensure the accused is not convicted solely on his confession alone.”* 
The rule requires independent evidence that corroborates the essential 
facts admitted to justify sufficiently an inference of their truth. This is a 
long-standing provision in our jurisprudence that is continued in the codi- 
fication of MRE 304(g), which seems to assume that corroboration has or 
will be independently introduced into evidence in determining the admis- 
sibility of a confession or admission.?> “[T]he independent evidence 
serves a dual function. It tends to make the admission reliable, thus cor- 
roborating it while also establishing independently the other necessary ele- 
ments of the offense. It is sufficient if the corroboration supports the 
essential facts admitted sufficiently to justify a jury inference of their 
truth.” 


The rule appears fairly simple and straightforward. A review of case 
law, however, reveals the difficulty with which military courts struggle to 
make its application uniform.®’ The issues tending to arise often surround 
the weight and sufficiency of the corroborating evidence and whether the 





90. Smith, 348 U.S. at 147; United States v. Opper, 348 U.S. 84, 86 (1954). 
91. MCM, supra note 5, Mic. R. Evin. 304(g) 
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corroborating evidence must be admitted into evidence. The rule does not 
specifically address whether the corroborating evidence must be admitted 
into evidence. As a result, the Court of Appeals for the Armed Forces 
(CAAF) has recently rendered several inconsistent decisions in applying 
MRE 304(g).”* Tracing the genesis and development of MRE 304(g) will 
assist in grasping an understanding of these inconsistencies. It will also 





92. Id. The text of MRE 304(g) is as follows 


(g) Corroboration. An admission or a confession of the accused may 
be considered as evidence against the accused on the question of guilt or 
innocence only if independent evidence, either direct or circumstantial, 
has been introduced that corroborates the essential facts admitted to jus- 
tify sufficiently an inference of their truth. Other uncorroborated con- 
fessions or admissions of the accused that would themselves require 
corroboration may not be used to supply this independent evidence. If 
the independent evidence raises an inference of the truth of some but not 
all of the essential facts admitted, then the confession or admission may 
be considered as evidence against the accused only with respect to those 
essential facts stated in the confession or admission that are corroborated 
by the independent evidence. Corroboration is not required for a state- 
ment made by the accused before the court by which the accused is being 
tried, for statements made prior to or contemporaneously with the act, or 
for statements offered under a rule of evidence other than that pertaining 
to the admissibility of admissions or confessions 


(1) Quantum of evidence needed. The independent evidence necessary 
to establish corroboration need not be sufficient of itself to establish 
beyond a reasonable doubt the truth of facts stated in the admission or 
confession. The independent evidence need raise only an inference of 
the truth of the essential facts admitted. The amount and type of evi- 
dence introduced as corroboration is a factor to be considered by the trier 
of fact in determining the weight, if any, to be given to the admission or 
confession. 


(2) Procedure. The military judge alone shall determine when ade- 
quate evidence of corroboration has been received. Corroborating evi- 
dence usually is to be introduced before the admission or confession is 
introduced but the military judge may admit evidence subject to later 
corroboration. 


Id. 

93. Smith, 348 U.S. at 147; Opper, 348 U.S. at 84. 

94. Srepuen A. Sactzsurc, Lee D. Scuinasi & Davip A. SCHLUETER, MILITARY RULES 
oF Evipence MaNnuac 189 (4th ed. 1997) 

95. Id. 

96. Opper, 348 U.S at 109 

97. SactrzsurG, Scuinasi & SCHLUETER, supra note 94 
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prove useful in determining whether amendments are required to preserve 
its protections. 


B. The Historical Development of MRE 304(g) 


Before the Supreme Court decisions in Smith and Opper, the 1951 
version of the Manual for Courts-Martial incorporated the common law 
corpus delecti rule as a requirement for corroborating a confession.” It 
required that evidence be admissible as a precondition for sufficient cor- 
roboration: 


An accused cannot legally be convicted upon his uncorroborated 
confession or admission. A court may not consider the confes- 
sion or admission of an accused as evidence against him unless 
there is in the record other evidence, either direct or circumstan- 
tial, that the offense charged had probably been committed by 
someone . . . . Usually the corroborative evidence is introduced 
before evidence of the confession or admission; but the court 
may in its discretion admit the confession or admission in evi- 


dence upon the condition that it will be stricken and disregarded 
in the event that the above requirement as to corroboration is not 


eventually met.' 

After the decisions in Smith and Opper, paragraph 140(a)(5) of the 
rules of evidence was amended to embrace the trustworthiness doctrine. 
The drafters’ analysis for the 1968 Manual for Courts Martial states this 
quite clearly.'!°' Their adoption of the trustworthiness doctrine stressed 
the above stated concern for reliability of the confession or admission: 
“The main purpose should be to corroborate the confession or admission 
so that one will be reasonably assured that it is not false.”'°* Under the 
1984 revision of the Manual for Courts Martial, there was another 
change. The initial determination as to whether a confession was suffi- 
ciently corroborated for purposes of admissibility was transferred from the 
panel members to the military judge, consistent with treatment of other 
preliminary questions concerning admissibility of confessions.'®? Other 
than transferring the preliminary question of admissibility to the military 





98. See supra notes 106-30, and accompanying text; see also MCM, supra note 5, 
Mi. R. Evin. 304(g). 

99. MANuAL FoR Courts-MartTiAL, United States, ch. iv, { 140(a) (1951) [hereinaf- 
ter 1951 MCM] (emphasis added) 

100. Id 
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judge, the rule of corroboration in the military was not changed but re- 
stated.'™ 


C. Applying the Smith-Opper Rule, not Corpus Delecti, in Courts Martial 


In reviewing military cases involving the application of the corrobo- 
ration rule, it appears that military courts have, at times, been reluctant to 
depart from a traditional application of the corpus delecti rule. This is sur- 
prising due to the rather clear pronouncement from the drafters of the rules 
of evidence that military courts will follow the trustworthiness doctrine 
instead of the older corpus delecti rule." United States v. Loewen illus- 
trates this issue.' 


Loewen involved a soldier convicted of forging a number of prescrip- 
tions and the larceny of the drugs prescribed.'"’ The prescriptions were 





101. Manuac For Courts-MartiaL, Unirep States, ch. xxvii, ¢ 140(a)(5) (1968) 
(hereinafter 1968 MCM] (analysis of contents). It provided: 


Corroboration of confessions and admissions. This subparagraph con- 
tains the new rule pertaining to corroboration of confessions and admis- 
sions adopted by the Supreme Court in Opper v. United States, 348 U.S. 
84 (1954), and Smith v. United States, 348 U.S. 147 (1954). The Opper 
case is authority for the proposition that the corroborating evidence need 
only raise a “jury inference” of the truth of the essential facts admitted, 
and the Smith case is authority for the principle that if the prosecution 
desires to use the accused’s statement as evidence to establish a particu- 
lar essential fact, the essential fact must be corroborated by independent 
evidence. Although both cases involved offences in which there was no 
tangible corpus delecti, the Court did not, in announcing its new rule, 
state that the rule applied only to this type of offense—that is, it did not 
indicate that the old “corpus delecti” rule would continue to be applied 
to offenses in which there was a “tangible” corpus delecti, if there is, in 
fact, any distinction to be drawn. The new rule is entirely different from 
the corpus delecti rule found in the former Manual. Under the Opper 
and Smith rule, all that is required is that there be independent evidence 
raising a “jury inference” of the truth of the matters stated in the confes- 
sion or admission, in other words, actual corroboration of the statement; 
whereas, under the so-called “corpus delecti” rule the confession or 
admission is completely disregarded until such time as it is shown inde- 
pendently that the offense in question has “probably been committed by 
someone.” 
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written for the soldier’s wife. A special agent of The Army’s Criminal 
Investigations Division (CID), subjected the soldier to custodial interroga- 
tion. During the interrogation, the soldier-appellant told the CID agent he 
had forged the prescriptions and that his wife was not involved in the forg- 
ery. His statement was used as evidence against him at trial. The soldier 
appealed on the basis that his inculpatory statement was not sufficiently 
corroborated by substantial independent evidence under MRE 304(g).' 
The Army Court of Military Review agreed and reversed his conviction, 
but their analysis reveals some confusion in applying the rule.'” 


Initially, the court recognized the 1984 version of MRE 304(g) was 
substantially the same as its predecessur rule''® and made reference to the 
Smith-Opper standard in the drafters’ analysis of the earlier rule.''' Yet, 





103. Manuac For Courts-MartTiac, Unitep States, Mic. R. Evin. 304(g) (1984) 
(drafter’s analysis) [hereinafter 1984 MCM]. The drafter’s analysis reveals the change 
requiring the military judge, rather than the members, to decide the initial determination as 
to whether a confession was sufficiently corroborated for purposes of admissibility was a 
result of United States v. Seigle, 47 C.M.R. 340 (1973). The drafter’s analysis provides: 


Rule 304(g) restates the present law of corroboration with one major pro- 
cedural change. At present, no instruction on the requirement of corrob- 
oration is required unless the evidence is substantially conflicting, self 
contradictory, uncertain, or improbable and there is a defense request for 
such an instruction. United States v. Seigle, 22 U.S.C.M.A. 403, 47 
C.M.R. 340 (1973). The holding in Seigle is consistent with the present 
Manual’s view that the admissibility may be decided by the members, 
but it is inconsistent with the position taken in Rule 304(d) that admissi- 
bility is the sole responsibility of the military judge. Inasmuch as the 
Rule requires corroborating evidence as a condition precedent to admis- 
sion of the statement, submission of the issue to the members would 
seem to be both unnecessary and confusing. Consequently, the Rule 
does not follow Seigle insofar as the case allows the issue to be submitted 
to the members. The members must still weigh the evidence when 
determining the guilt or innocence of the accused, and the nature of any 
corroborating evidence is an appropriate matter for the members to con- 
sider when weighing the statement before them. 


1984 MCM, at A22-12. The analysis quoted above is identical to the current Manual at 
page A22-13. MCM, supra note 5, at A22-13 

104. 1984 MCM, supra note 103 

105. 1968 MCM, supra note 101, analysis of contents. 

106. 14M.J. 784 (1982) 

107. Id. at 785. 

108. /d. at 785-6. 

i09. /d. 

110. 1968 MCM, supra note 101, 4 140(a)(5). 
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rather than simply applying the trustworthiness doctrine to the larceny and 
forgery charges, the court reasoned that “(t]he Supreme Court did not dis- 
card the corpus delecti rule in Smith and Opper, but instead provided an 
alternate method of corroboration which could be used in cases where 
there is no tangible corpus delecti.”''? Larceny and forgery are cases in 
which there is a tangible corpus delecti. They reasoned the trustworthiness 
doctrine applied only to cases without a corpus delecti. Rather than apply- 
ing the Smith-Opper rule, they applied the old corpus delecti rule to these 
facts. Additionally, they held that Smith “extends the corroboration 
requirement to include the identity of the accused as the perpetrator, an ele- 
ment not required to be corroborated under the old corpus delecti rule.”!!> 


United States v. Yates provides a thorough analysis of the corrobora- 
tion rule in military practice.''* The analysis in Yates assists in resolving 
some of the confusion left by Loewen.''> Yates was a sailor charged with 
the rape and sodomy of his infant step-daughter.''® He admitted to several 
instances of sexual contact with the step-daughter during custodial interro- 
gation by the Naval Investigative Service (NIS). He also admitted that 
while in the Philippines he had sex with an unnamed girl he met in a bar.'!” 
At trial, he recanted his confession. The government sought to introduce 
his confession into evidence.''* The corroborative evidence of his confes- 
sion consisted of a labial tear on the child’s vulva, the child’s positive test 
result for gonorrhea, expert testimony concerning transmission of the dis- 
ease, and medical evidence that the accused may have had gonorrhea as 
well.!!9 


The Navy-Marine Court of Military Review examined the same cases 
and drafters’ analysis as the Loewen court. They reached a conclusion 
similar to that of the Loewen with respect to the corpus delecti rule: “[WJe 
conclude the Supreme Court has not abandoned the corpus delecti rule, but 





111. Id. 

112. Loewen, 14M.J. at 784. 

113. Id. 

114. 23 M.J. 575 (N.M.C.M.R. 1986). 

115. Id, see Loewen, 14 M.J. at 787; Curtis, supra note 52. 
116. Yates, 23 M.J. at 575. 

117. Id. at 575-76. 

118. /d. at 575. 

119. Id. at 576. 
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has provided a second approach where the corpus delecti could not be 
proven independently .. . .”!7° 


The crimes charged in Yates had a tangible corpus delecti, but unlike 
the Loewen court, the Yates court did not apply the corpus delecti rule. 
Instead, they embraced the more flexible trustworthiness doctrine: 


We believe a persuasive argument can be made that Mil.R.Evid. 
304(g) recognized that Opper-Smith was designed to give the 
federal sector more, not less, flexibility in establishing a two- 
pronged test, and that the revised military rule is broad enough 
and was designed to emulate the more flexible federal rule, sub- 
ject to the caveat that under either prong the linchpin consider- 
ation is whether the independent evidence corroborates the 
essential facts admitted sufficiently to justify an inference of 
their truth. '2! 


Misunderstanding of the corroboration rule persisted, however, as 
evidenced in United States v. Baldwin.'** In Baldwin, the trial judge sup- 
pressed the confession by applying the corpus delecti rule rather than the 
trustworthiness doctrine.'*> Air Force Staff Sergeant Baldwin was 
charged with committing indecent acts on his seven year old stepdaughter. 
The accused confessed during a custodial interrogation by Air Force 
investigators.'** The evidence supplied by the government to corroborate 
the confession consisted of non-testimonial acts of the accused. These 
non-testimonial acts consisted of leaving the marital home and moving 
into on-post quarters, his emotional state of distress, and going to see the 
chaplain and a counselor.'*> A review of the record from the suppression 
motion reveals the military judge applied the old corpus delecti rule in his 
decision to suppress the confession.'”° In ordering the suppression of the 
confession, the military judge determined the lack of evidence of a corpus 
delecti was a factor “in determining if the government has presented evi- 
dence that establishes an inference of truth as to the ‘essential facts admit- 
ted’ in the confession.”'??. The Air Force Court of Criminal Appeals 





120. Id. at 578. 
121. Id. at 579. 

122. 54M.J. 551 (A.F. Ct. Crim. App. 2000). 
123. Id. 

124. Id. at 552. 

125. Id. at 553. 
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(AFCCA) found the military judge had abused his discretion by applying 
the wrong legal standard and reversed the suppression of the confession. !78 


Military appellate courts have embraced the transformation of apply- 
ing the trustworthiness doctrine, rather than the corpus delecti rule.'*? 





126. Id. The dialog on the suppression motion went as follows: 


MJ: Okay. Let me ask you this, back in law school the common law 
rule concerning this was that before an admission or confession is admis- 
sible the prosecution has to prove corpus delecti. That is, that there was 
acrime committed. That is, a person can’t confess to something where 
there’s no evidence that there was a crime committed. Okay. 

For instance, defendant one goes into the police and confesses that he 
killed somebody last year on the side of the road. There’s no other evi- 
dence indicating that anybody’s missing, anybody’s dead, you know, 
anything to indicate that what he’s saying is correct. Now, of course 
there are people that can testify that from time to time there are people 
on the side of the road, but that’s all. 


My question is, can the prosecution prosecute defendant one for murder 
where there’s no indication whatsoever of corpus delecti? Part B of that 
is, what evidence do we have in this case that there is any corpus delecti 
and, Part C is, what case do you have to support your legal position 
where there was no evidence presented by the prosecution of a corpus 
delecti? 


Id. at 553 

127. Id 

128. The AFCCA rebuked the military judge’s employment of the wrong legal stan- 
dard: 


The existence of a corpus delecti is not required by the rule. Despite his 
acknowledgement that this was the law, the military judge’s ruling was 
based upon the absence of any evidence that the accused was seen com- 
mitting the acts or that the child-victim exhibited physical or mental 
injury. So, while eschewing the requirement, he virtually demanded 
that trial counsel present evidence of the body of the crime, the corpus 
delecti. 


Id. at 555. 

129. See United States v. Maio, 34 M.J. 215 (C.M.A. 1992) (finding sufficient inde- 
pendent evidence corroborated appellant’s voluntary confession, which was shown to be 
sufficiently trustworthy for admission at his court-martial. In confirming the trustworthi- 
ness doctrine as the appropriate legal standard the court announced that “it can be realisti- 
cally said in the Federal sector that the ‘corpus delecti’ corroboration rule no longer 
exists.”). 
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Baldwin, however, shows the corpus delecti rule may still linger in courts- 
martial. 


Having established the trustworthiness doctrine of Smith-Opper as 
the appropriate legal standard, a review of recent applications on the issue 
of the weight and sufficiency of the corroborating evidence reveals its cur- 
rent interpretation.'°° This will prove useful in determining the need, if 
any, for amendments to ensure faithfulness to its intended protections. 


D. Recent Applications of the Corroboration Rule in Courts Martial 


1. United States v. Grant!3! 


This is the most recent case analyzing the quality and admissibility of 
evidence proffered to corroborate a confession. Grant was an Air Force 
case where an Air Force Staff Sergeant (SSG) Grant was found uncon- 
scious at the club complex on Incirlik Air Force Base in Turkey.'°? He 
was taken to the base hospital where Captain (Capt.) Poindexter, the phy- 
sician on duty, treated SSG Grant.'*? As part of his treatment, Capt. Poin- 


dexter ordered a drug screen in accordance with “the customary medical 
protocol for diagnosis and treatment.”'*4 Based on the results of other 
tests, the appellant was treated for acute alcohol poisoning and released. '*5 


Despite his release, the hospital continued to process the drug 
screen.'36 Several weeks later, the physician was notified by email that the 
accused tested positive for cannabinoids.'*’ The hospital notified the Air 
Force Office of Special Investigations (AFOSI) of the test results, and 
interrogated the appellant.'*® The appellant initially denied having used 
illegal drugs but when confronted with the results of the drug screen, the 
accused confessed in writing.'°? The drug screen results were hearsay 





130. See United States v. Smith, 348 U.S. 147 (1954); United States v. Opper, 348 
U.S. 84 (1954). 

131. 56M.J. 410 (2002). 

132. dd. at 412. 

133. dd. 

134. Id. 

135. dd. 

136. Id. 

137. Id. 

138. Id. 

139. Id. 
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under MRE 801.'4° The government, however, offered the drug screen 
results under MRE 803(6)'*! as a “business record” exception to the hear- 
say rule. The drug screen results were not offered as substantive evidence 
against the appellant, but only for the limited purpose of corroborating the 
confession. !# 


The court found that, “The Government called no witnesses from 
either Incirlik [Air Force Base] or Armstrong [Laboratory] to testify about 
the chain of custody regarding appellant's urine sample. Nor did it call any 
witnesses to testify about the testing procedures used at Armstrong 
Laboratory.”!4? The government also did not adduce testimony from wit- 
nesses regarding the testing procedures used at Armstrong Laboratory.'** 
Instead, the government simply called Capt. Poindexter and another hos- 
pital employee to demonstrate the hospital’s reliance on the record and to 
establish that the record was procured and incorporated in the hospital’s 
records in the normal course of business.'*° The trial judge, over defense 





140. MCM, supra note 5, Mic. R. Eviv. 801. 
141. Id. Mic. R. Evip. 803(6), which provides that: 


The following are not excluded by the hearsay rule, even though the 
declarant is available as a witness . . . (6) Records of regularly conducted 
activity. A memorandum, report, record, or data compilation, in any 
form, of acts, events, conditions, opinions, or diagnoses, made at or near 
the time by, or from information transmitted by, a person with knowl- 
edge, if kept in the course of a regularly conducted business activity, and 
if it was the regular practice of that business activity to make the memo- 
randum, report, record, or data compilation, all as shown by the testi- 
mony of the custodian or other qualified witness, unless the source of 
information or the method or circumstances of preparation indicate lack 
of trustworthiness. The term “business” as used in this paragraph 
includes the armed forces, a business, institution, association, profes- 
sion, occupation, and calling of every kind, whether or not conducted for 
profit. Among those memoranda, reports, records, or data compilation 
normally admissible pursuant to this paragraph are enlistment papers, 
physical examination papers, outline-figure and fingerprint cards, foren- 
sic laboratory reports, chain of custody documents, morning reports and 
other personnel accountability documents, service records, officer and 
enlisted qualification records, logs, unit personnel diaries, individual 
equipment records, daily strength records of prisoners, and rosters of 
prisoners. 


142. Grant, 56 M.J. at 413. 
143. ld. 
144. ld. 
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objection, found the confession sufficiently corroborated and admitted the 
confession into evidence.'*© The sum of the evidence before the members 
was the confession and the foundational testimony for the drug screen 
results as a business record for the “limited purpose” of corroborating the 
confession.'47_ The AFCCA affirmed the conviction. '48 


The CAAF also affirmed the conviction.'*? The appellant asserted 
the government was required to introduce scientific testimony to interpret 
the drug screening results and substantiate testing procedures.'*° The 
CAAF rejected this claim by reasoning the drug screen results were prof- 
fered not as substantive evidence, but only for the limited purpose of cor- 
roborating the confession. Thus, the foundational testimony which would 
otherwise be required was not necessary.'>! 


The appellant also argued there was insufficient evidence to corrobo- 
rate the confession.'°* The CAAF also rejected this argument, citing 


United States v. Melvin,'*> for the proposition that the quantum of evidence 
required to corroborate a confession “may be very slight.”'°* Unlike the 





145. Id. 

146. Id. 

147. /d. 

148. United States v. Grant, 2001 C.C.A. LEXIS 22 (A.F. Ct. Crim. App. Jan. 18, 
2001). 

149. Grant, 56 M.J. at 410. 

150. Id. at 416. The appellant cited United States v. Murphy, 23 M.J. 310 (C.M.A. 
1987). Murphy was part of a trilogy of cases that set forth a three-part test for the admis- 
sibility of drug screen results proffered by the government in a court martial. As will be 
discussed infra, the three elements are: (1) the seizure of the urine sample must be a lawful 
seizure; (2) the laboratory results must be admissible, requiring proof of a chain of custody 
of the sample, that is, proof that proper procedures were utilized; and (3) there must be 
expert testimony or other evidence in the record providing a rational basis for inferring that 
the substance was knowingly used and that the use was wrongful. /d. The other two cases 
are United States v. Harper, 22 M.J. 157 (1986) and United States v. Ford, 23 M.J. 331 
(1987). The three cases are summarized into a three-part test in United States v. Graham, 
50 M.J. 56 (1999). 

151. Grant, 56 M.J. at 416. 

152. Id. 

153. /d. (citing 26 M.J. 145 (C.M.A. 1988) (finding sufficient independent evi- 
dence had been introduced to support the confession of the accused)). 

154. Id. 
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situation in Grant, the appellant's confession in Melvin was corroborated 
by numerous items of other independently admissible evidence.'*> The 
Grant court chose not to address this distinction. 


In Grant, the record reflected an adequate foundation for the admis- 
sion of a business record under MRE 803(6).'°° In affirming the founda- 
tional prerequisites, the CAAF examined how other federal courts of 
appeals applied the business record exception when “‘a document prepared 
by a third party is properly admitted as part of a second business entity’s 
records if the second business integrated the document into its records and 
relied upon it in the ordinary course of its business.”'5’ The difficulty in 
this analysis lies in the nature of the record itself. Drug screen results of 
biochemical testing are scientific evidence. None of the cases cited by the 
Grant court dealt with the admissibility of scientific results of biochemical 
testing or drug screening.'** The drug screen was a business record pre- 
pared by a third party, not by a testifying witness. The majority in Grant 
cited federal courts of appeal cases involving repair estimates and firearm 
sales invoices as business records prepared by a third party.'®? There is a 
qualitative difference between routine transactions that constitute normal 
business records, such as invoices and receipts, and drug screen results. 





155. Id. In Melvin, the COMA listed a variety of independently admissible evidence 
in the record to corroborate the appellant’s confession. We will examine this case in 
greater detail infra. The following describes the quantum of corroboration in Melvin: 


In the instant case, independent evidence in the record shows that at the 
time of his arrest, appellant was in possession of heroin, the very drug he 
confessed to using earlier. Moreover, the heroin was contained in ciga- 
rettes, the very method of consumption he admitted to employing on the 
earlier dates. Also, the straws found in his car clearly suggest a familiar- 
ity with the drug culture consistent with the number of acts he admitted. 
Finally, evidence of his friendship with Dudu, a known drug dealer, and 
his leaving Dudu’s apartment at the time of his arrest dovetails with his 
description of the situs and circumstances of his earlier acts. 


United States v. Melvin, 26 M.J. 145, 147 (C.M.A. 1986). See Grant, 56 M.J. at 416. 

156. Grant, 56 M.J. at 416; see MCM, supra note 5, Mix. R. Eviv. 803(6). 

157. Grant, 56 M.J. at 414. 

158. Jd. (citing Air Land Forwarders, Inc. v. United States, 172 F.3d 1338 (Fed. Cir. 
1999): MRT Constr., Inc. v. Hardrives, 158 F.3d 478 (9th Cir. 1998); United States v. Doe, 
960 F.2d 221 (Ist Cir. 1992); United States v. Jakobetz, 955 F.2d 786 (2d Cir. 1992); United 
States v. Ullrich, 580 F.2d 765 (Sth Cir. 1978); United States v. Carranco, 551 F.2d 1197 
(10th Cir. 1977)). 

159. Grant, 56 M.J. at 414. 
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Drug screen results are scientific reports that demand expert testimony as 
a precondition to admissibility under the rules of evidence. 


In the prosecution of a typical urinalysis case, the positive test results 
of a drug screen are admitted into evidence in one of three ways—through 
stipulation, judicial notice, or through the testimony of an expert 
witness.'© Under MRE 702,'°! an expert witness may be called to 
explain drug screen testing procedures for proving an accused’s usage of 
an illegal substance. This testimony can be rather involved and 
complicated.'®? The chain of custody of the urine sample and procedures 
for its handling at the lab are also admissibility requirements.'© 


Before United States v. Murphy,'™ the government proved use of ille- 
gal substances by introducing the testimony of the unit alcohol and drug 
coordinator and the assigned urinalysis observer. The observer linked the 
accused to a particular urine sample, and then introduced the positive uri- 
nalysis results as a business record. The government was able to convict 
the accused without the testimony of an expert witness.'© This practice 
ended with United States v. Murphy.'© In Murphy, a sailor was convicted 
for the wrongful use of illegal drugs. The government presented no sci- 
entific or expert testimony, but relied on testimony “from various wit- 
nesses from the command concerning the command procedures for taking 
the specimen from appellant, mailing it to the laboratory, its return to com- 
mand, and its presence in the courtroom.”'®’ The Court of Military 
Appeals (COMA) rejected this approach and required expert testimony to 
prove illegal use of drugs. “We are not persuaded that the scientific prin- 





160. Captain David E. Fitzkee. Prosecuting a Urinalysis Case: A Primer, ARMY 
Law., Sept. 1988, at 7 

161. MCM, supra note 5, Mit. R. Evip. 702. 

162. Captain Fitzkee’s article describes the scientific testimony required of the 
expert: 


After establishing the witness as an expert, the trial counsel should use 
the expert’s testimony to: explain how the laboratory receives, processes, 
and tests urine samples; explain the scientific principles behind the 
radioimmunoassay (RIA) test and the gas chromatography/mass spec- 
trometry (GC/MS) test that the laboratory uses; explain the results of the 
tests of the accused’s sample; explain the meaning of the results; explain 
the internal and external quality control procedures that guarantee that 
the result is accurate; and introduce into evidence the accused’s urine 
bottle and the laboratory reports pertaining to that sample. 


Fitzkee, supra note 160, at 13. 





28 MILITARY LAW REVIEW [Vol. 178 


ciples of urinalysis are matters of ‘common sense’ or of ‘knowledge of 
human nature’. . . the determination of the identity of narcotics certainly is 
not generally within the knowledge of men of common education and 
experience. 


168 


The foundational testimony for admitting the drug screen results in 
Murphy are nearly identical to those in Grant.'®? In Grant, the drug 
screen results were admitted as a business record based on the testimony 
of workers at the hospital to demonstrate the hospital’s reliance on the 
record and to establish that the record was procured and incorporated in the 





163. Captain Fitzkee’s article also describes the procedural aspects of the drug 
screen: 


Urine samples typically arrive by registered mail in the laboratory’s mail 
room. The unopened boxes are thereafter transferred to the receiving 
and processing section. A technician inspects each sealed box, which 
contains up to twelve urine samples, to ensure that the box is sealed with 
tape. If the box is not sealed, or there are other signs of tampering, the 
samples in that box are rejected, and not tested. If everything is in order, 
the processing technician opens the box and compares the social security 
number and specimen number on each bottle with the numbers on the 
DA Form 5180-R that accompanied the box. Each number must exactly 
correspond. The technician assigns each accepted sample a laboratory 
accession number, by which the sample is tracked throughout the 
laboratory. The technician places this number on the urine bottle and on 
the DA Form 5180-R. The samples are then configured into batches for 
testing, and are put into temporary storage in a secure, limited-access 
area. Other technicians later conduct tests by removing aliquots from the 
bottles kept in temporary storage. All tests are documented to establish 
a proper chain of custody. The bottles remain in temporary storage until 
the sample is determined to be negative and is discarded, or until it is 
determined to be positive and is transferred to long-term storage. The 
laboratory determines that a sample is negative when the sample con- 
tains no drug or drug metabolites or contains drug or drug metabolites at 
threshold levels below those established by Department of Defense 
(“DOD”). The laboratory determines that a sample is positive when two 
separate tests by RIA and GC/MS confirm that it contains drugs or drug 
metabolites at levels exceeding the DOD thresholds. 


23 M.J. 310 (C.M.A. 1987). 

Fitzkee, supra note 160, at 12. 

Murphy, 23 M.J. at 310. 

Id. at 311. 

Id. 

Compare id., and United States v. Grant, 56 M.J. 410 (2002). 
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hospital’s records in the normal course of business.'7° As a result of 
Grant, the government will no longer have a need to call for scientific tes- 
timony, at least when the accused confesses to use. 


In their deletion of the requirement to proffer scientific testimony or 
testimony regarding the chain of custody as a condition precedent to the 
admission of drug screen results, the CAAF set the legal standard lower 
than the Supreme Court mandated in Smith and Opper.'”' An unwanted 
byproduct may be lower standards in conducting the urinalysis program. 
Since the government now needs only an email as a business record for the 
purpose of corroboration of a confession, units may not be as vigilant with 
chain of custody procedures. The laboratories may lower their level of 
oversight with handling and testing procedures. Not only does Grant erode 
the protections of the corroboration rule, it causes harm to the integrity of 
the urinalysis program of the Department of Defense. In effect, Grant is 
a practical reversal of Murphy. 


Murphy was one of three cases which set forth a three part test for the 
admission of drug screen results.'’* United States v. Graham articulated 
the three part test.'7> Judge Sullivan authored a concurring opinion in 
Grant in which he recognized the majority’s opinion “erodes the holding 


of this Court in [United States v.] Graham and I join it.”'"* In Graham, 
the appellant was charged with the unlawful use of marijuana when a drug 
screen analysis of the appellant’s urine tested positive with the presence of 
THC metabolites.'7> Four years earlier (1991), the appellant had another 
positive urinalysis and was court-martialed for that alleged use. 


The court acquitted the appellant at the previous court-martial after he 
asserted an innocent ingestion defense.'”® At trial for the alleged subse- 
quent use, the military judge allowed the government to cross examine the 
accused regarding the 1991 positive urinalysis. On cross examination, the 
evidence of the earlier urinalysis was not offered to prove the accused 





170. Grant, 56 M.J. at 413 

171. See United States v. Smith, 348 U.S. 147 (1954); United States v. Opper, 348 
U.S. 84 (1954). 

172. See United States v. Ford, 23 M.J. 331 (1987); United States v. Murphy, 23 M.J. 
310 (1987); United States v. Harper, 22 M.J. 157 (1986). 

173. 50M.J. 56 (1999). 

174. Grant, 56 M.J. at 418. Judge Sullivan also authored the dissent in United 
States v. Graham, 50 M.J. 56, 59-64 (1999). 

175. Graham, 50 M.J. at 57. 

176. Id. 
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knowingly used illegal drugs in 1991. It was offered to rebut the appel- 
lant’s trial testimony that “there is no way I would knowingly use mari- 
juana” and that, after he was notified about the 1995 urinalysis, he was 
“shocked, upset, and flabbergasted.”'77 The CAAF held the trial judge 
abused his discretion by allowing the government to admit evidence of a 
positive drug screen for the limited purpose of rebuttal. 


The majority relied on the three part test which established the “rules 
by which factfinders in courts-martial may infer from the presence of a 
controlled substance in a urine sample that a servicemember knowingly 
and wrongfully used the substance.”'7® To satisfy the three part test: (1) 
the seizure of the urine sample must be a lawful seizure; (2) “the laboratory 
results must be admissible, requiring proof of a chain of custody of the 
sample, i.e., proof that proper procedures were utilized;” and (3) “last, but 
importantly, there must be expert testimony or other evidence in the record 
providing a rational basis for inferring that the substance was knowingly 
used and that the use was wrongful.”!” 


The court found none of these rules had been observed by the military 
judge in admitting the evidence for the limited purpose of rebuttal and the 
military judge had abused his discretion admitting it to the material preju- 
dice of the appellant.'®° The court concluded as follows: 


Our dissenting colleagues seem to forget, once again, that our 
service personnel, who are called upon to defend our Constitu- 
tion with their very lives, are sometimes subject to searches and 
seizures of their bodies, without probable cause, for evidence of 
acrime. We should zealously guard the uses of these results and 
hold the Government to the highest standards of proof required 


by law.'®! 


Judge Sullivan observed the holding in Grant eroded the finding in 
Graham.'** In both, evidence of a positive urinalysis was not offered to 
prove substantively the appellant used illegal drugs. In Grant it was 





177. Id. 

178. Id. at 58 

179. Id. at 58-9 

180. Jd. at 59 

181. /d. at 60 

182. Graham, 50 M.J. at 56 (citing United States v. Grant, 56 M.J. 410 (2002)). 
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offered under the business record exception to the hearsay rule for the lim- 
ited purpose of corroborating the confession of the accused.'*? In Gra- 
ham it was offered for the limited purpose of rebuttal on cross- 
examination.'®* In neither case was evidence adduced regarding the chain 
of custody nor the compliance with proper procedures in the handling of 
the specimen. Neither case included scientific or expert testimony to val- 
idate the results. Grant did not follow any of the three “rules by which 
factfinders in courts-martial may infer from the presence of a controlled 
substance in a urine sample that a servicemember knowingly and wrong- 
fully used the substance.”!®® 


Grant appears to be the only military case in which the CAAF upheld 
a conviction based solely on a confession that is corroborated on evidence 
admitted strictly for the limited purpose of corroborating the appellant’s 
confession.'*© The drug screen results in Grant admitted under the busi- 
ness record exception to the hearsay rule to corroborate the confession, fell 
short of the legal standards of Graham and Murphy.'®’ As such, the 
results should have been considered inadmissible hearsay.'*® As inadmis- 
sible hearsay, this information was not evidence at all. This information 
constituted neither direct nor circumstantial evidence for showing the 
accused was guilty of the crime charged. Military Rule of Evidence 
304(g) requires that “[a]n admission or confession of the accused may be 
considered as evidence against the accused only if independent evidence, 
either direct or circumstantial, has been introduced that corroborates the 
essential facts admitted sufficiently to justify sufficiently an inference of 
their truth.”!8? Direct evidence is defined as “{e]vidence in the form of 
testimony from a witness who actually saw or touched the subject of 
questioning.”'®° Circumstantial evidence is “[tjestimony not based on 
personal actual knowledge or observation of the facts in controversy, but 





183. MCM, supra note 5, Mic. R. Evip. 803(6); Grant, 56 M.J. at 413. 

184. Graham, 50 M.J. at 57 

185. Id. at 58. 

186. Grant, 56 M.J. at 414-15. 

187. Id. at 417; see United States v. Murphy, 23 M.J. 310 (1987). 

188. “Hearsay is not admissible except as provided by these rules or by any act of 
Congress applicable in trials by court-martial.” MCM, supra note 5, Mit. R. Evin. 802. 

189. Id. Mic. R. Eviv. 304(g) (emphasis added). 

190. Brack’s Law Dictionary 576 (7th ed. 1999). 
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other facts from which deductions are drawn, showing indirectly the facts 
sought to be proved.””!?! 


The evidence admitted for the limited purpose of corroborating the 
appellant’s confession in Grant meets neither of these definitions. As 
Judge Sullivan points out in his concurrence, 


[E]vidence of a prior positive test result (in the form of a busi- 
ness record entry) was admitted for a purpose other than to 
directly show the charged offense. It was admitted to corrobo- 
rate appellant's confession to all the charged misconduct by 
proving some of the more recently charged drug misconduct 
included in that confession. !%” 


United States v. Grant is troubling. The CAAF essentially allowed 
the military judge to forge a single piece of admissible evidence from 
among several forms of inadmissible hearsay.'°? The accused’s confes- 
sion was not admissible as evidence against him unless corroborated. The 
drug screen results were not admissible against the accused as a matter of 
direct evidence under Graham and Murphy.'™ Yet, the court allowed the 


judge to bootstrap one onto the other to create a single piece of admissible 
evidence and convict the accused on that basis. According to Black’s Law 
Dictionary, inadmissible material is not evidence at all. It defines evi- 
dence as ““[t]hat probative material, /egally received, by which the tribunal 
may be lawfully persuaded of the truth or falsity of a fact in issue.”'9> The 
facts of Grant'*® are analogous to those in United States v. Duvall,'®” in 
which the opposite result was found. 


2. United States v. Duvall 


In Duvall, the CAAF reversed the conviction of an Air Force appel- 
lant who was convicted solely on the basis of his confession.!?® Airman 





191. Id. at 243. 

192. Grant, 56 M.J. at 418. 
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Duvall, the appellant, was charged with the unlawful use of marijuana. 
He had allegedly used the marijuana with a buddy, Airman First Class 
(AlC) McKague. Airman First Class McKague confessed to smoking 
marijuana with the appellant to Senior Airman (SrA) Brents.'? Informa- 
tion regarding the use of illegal drugs came to the attention of Air Force 
investigators, who took the appellant into custody and questioned him.” 
The appellant confessed in a written statement.?°' Before trial, the court 
held an Article 39(a)*” session at which AlC McKague invoked his priv- 
ilege against self-incrimination and stated he would not testify as to the 
merits of the allegations against appellant. The unavailability of McK- 
ague’s testimony left the government only with the testimony of SrA 
Brents.7°? Brents’ testimony consisted only that McKague had told him 
the appellant had used illegal drugs with him (McKague).2 The military 
judge ruled that, while Brents’ testimony was inadmissible hearsay, 7 he 
could nevertheless consider Brents’ testimony on the issue of 
corroboration. At the close of the government’s case, the only evidence 
against the accused was the confession.2% “The ‘net’ result of the military 
judge's ruling was Brents’ corroborative testimony was not introduced dur- 
ing trial on the merits.”?°’ 


In Duvall, the CAAF determined there was a requirement that corrob- 
orative evidence of a confession be admissible: “[t]he text of the Rule con- 
tinues the longstanding requirement that a confession cannot be considered 
on the issue of guilt or innocence unless corroborating evidence ‘has been 
introduced.’”?°8 The CAAF reversed the conviction noting that MRE 
304(g) has two parts: (1) a determination that the confession is admissible 
based on sufficient corroboration, and (2) a determination by the trier of 
fact that the confession plus the corroborating evidence establish guilt 
beyond a reasonable doubt.?”” The CAAF held the AFCCA ignored the 
second part of this analysis and reversed the conviction.2!° The CAAF 





199. /d. at 190 

200. id. 

201. Id. 

202. UCMJ art. 39(a) (2002). 

203. Duvall, 47 M.J. at 190. 

204. Id. 

205. MCM, supra note 5, Mit. R. Evin. 802. 

206. Duvall, 47 M.J. at 190. 

207. Id. at 191. 

208. /d. at 192. 

209. Id. (emphasis added). 

210. See Major Martin H. Sitler, Widening the Door: Recent Developments in Self 
Incrimination Law, Army Law., Apr. 1998, at 93. 





34 MILITARY LAW REVIEW [Vol. 178 


reasoned that “[t}he role of the members in deciding what weight to give a 
confession would be undermined if the corroborating evidence were pro- 
duced only at an out-of-court session under Article 39(a) but not intro- 
duced before the members during their consideration of guilt or 
innocence.””2!! 


5 


3. United States v. Faciane?!* 


Unlike Grant and Duvall, Faciane was not an Air Force drug case but 
the facts lend themselves to a similar legal analysis.?'> Airman First Class 


Faciane was convicted of committing indecent acts on his three-year old 
daughter.*'* After the appellant divorced the child’s mother in February 
1991, he was granted visitation rights. Several months later, the mother 
observed the child’s aberrant behavior after returning from visitation with 
the appellant.?'* 


By October, the child’s behavior worsened.*'® The child’s day care 
provider also observed and testified to the child’s worsening behavior.*!” 
The mother took the child to the hospital. Before going to the hospital, she 
told the child that she was “going to see a doctor and there would be a lady 
there for her to talk to.”?'® ~The “lady” who interviewed the child was Mrs. 
Cheryl Thornton, a member of the Child Protective Committee at Chil- 
dren’s Memorial Hospital in Oklahoma City.?!? As a result of the inter- 
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view, Mrs. Thornton reported the matter to the Del City, Oklahoma, police 
department, who referred the matter to the AFOSI.?7° 


Special Agent (SA) Gardner of AFOSI conducted a custodial interro- 
gation of the appellant. Appellant waived his rights and provided a written 
statement. In his written statement appellant admitted touching his daugh- 
ter’s vaginal area on three occasions.*”! His written statements revealed 
the appellant’s motive for touching the child’s vaginal area was “sexual 
arousal.”?22 


At trial, appellant moved to suppress his statement as uncorroborated. 
He also moved to suppress Mrs. Thornton’s testimony as inadmissible 
hearsay. The government’s response was that Mrs. Thornton’s testimony 
was admissible as a statement for the purpose of obtaining medical diag- 
nosis in accordance with MRE 803(4)??) and her testimony was corrobo- 
rative of the appellant’s confession.274 The military judge ruled that the 
child’s statements to Mrs. Thornton were admissible under MRE 803(4) 
and were sufficient to satisfy the corroboration requirement of MRE 
304(g).22° The Air Force Court of Military Review affirmed the convic- 
tion, but the COMA overturned it.?7° 


The COMA noted the following two-pronged test to satisfy the 
requirements of MRE 803(4): “first, the statements must be made for the 
purposes of ‘medical diagnosis or treatment;’ and second, the patient must 
make the statement ‘with some expectation of receiving medical benefit 
for the medical diagnosis or treatment that is being sought.’”*?” The court 
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held the testimony failed to satisfy the second prong of the test: “[t]here is 
no evidence indicating that the child knew that her conversation “with a 
lady” in playroom surroundings was in any way related to medical diagno- 
sis or treatment. Mrs. Thornton testified that she did not present herself 
as a doctor or do anything medical.”2”® Having found Mrs. Thornton’s 
testimony to be inadmissible hearsay, the court further held that it was 
insufficient to corroborate the appellant’s confession.2”° There was inde- 
pendent evidence that the appellant had exclusive custody of the child and, 
that the accused had, an opportunity to commit the offense. The court, 
however, found this insufficient to corroborate the confession: “we are 
unwilling to attach a criminal connotation to the mere fact of a parental 
visit.”25° 


4. Reconciling Grant with Duvall and Faciane 


All three of these cases involved a confession which was the result of 
custodial interrogation. In Duvall and Faciane, the courts held the evi- 
dence proffered to corroborate the confession was inadmissible hearsay, 
and therefore, insufficient as corroborative evidence.?>' Indeed, after 
Duvall, the issue as to whether inadmissible hearsay could be the basis for 
corroborating a custodial confession seemed to be settled. 


Duvall affirms the traditional protection afforded to an accused 
under the corroboration rule. The court mandates that the pros- 
ecution present admissible corroborating evidence to the trier of 
fact when introducing the accused’s confession. The Air Force 
court’s significant departure from the traditional application of 
the corroboration rule required the CAAF to resolve the issue to 
ensure the rule’s uniform application. The message is now 
clear: to convict using an out-of-court statement from the 
accused, the fact-finder must base its decision on a corroborated 
confession—that is, a confession plus corroborative evidence. 
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To satisfy this requirement, the government must introduce 
admissible corroborative evidence.”*? 


In Grant, the evidence used to corroborate the confession was an 
emailed drug screen result, 7° which under Murphy and Graham, consti- 
tuted inadmissible hearsay.2>* The CAAF upheld its admission “for the 
limited purpose of corroborating the appellant's confession”?>> and 
affirmed the conviction solely on the basis of the confession. Bearing in 
mind the historical distrust of confessions and the concerns involving 
abuse of power, reliability, and the aspiration for skillful and thorough law 
enforcement investigation, it cuts against the rights of the accused and 
endangers the urinalysis program. It is the quality of the corroborative 
evidence which ensures the protection of the accused’s rights. Yet, the 
quality of the corroboration also helps to preserve the integrity of the uri- 
nalysis program. Military Rule of Evidence 304(g) must demand only 
evidence of a sufficient quality to serve these ends be operative to corrob- 
orate a confession. 


E. The Quality of Corroborative Evidence 


Appellate issues surrounding the corroboration rule frequently 
involve the weight and sufficiency of the corroborative evidence. Often, 
the debate is a determination of whether there exists a sufficient quantum 
of evidence to ensure the reliability of the confession. As the Supreme 
Court stated in Smith: 


There has been considerable debate concerning the quantum of 
corroboration necessary to substantiate the existence of the 
crime charged. It is agreed that the corroborative evidence does 
not have to prove the offense beyond a reasonable doubt, or even 
by a preponderance, as long as there is substantial independent 
evidence that the offense has been committed, and the evidence 
as a whole proves beyond a reasonable doubt that defendant is 
guilty.?76 
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This article postulates the quality of the corroborative evidence is of 
equal, if not greater, importance to the reliability of the confession than the 
quantum of corroboration. In Grant,?57 the CAAF relied on United States 
v. Melvin**® in noting the quantum of evidence needed to corroborate “may 
be very slight.”2°° A closer review of Melvin, however, shows that the 
assertion of Melvin as a means to minimize the sufficiency of corrobora- 
tion may be misplaced. 


In Melvin, an Army sergeant and his wife were stopped by German 
police who found cigarettes in the car containing a white powdery sub- 
stance and three drinking straws with white adhesions on them later iden- 
tified them as heroin.” Asa result of subsequent custodial interrogation, 
the appellant confessed to the use of heroin and provided information 
about his supplier.7*' At trial, the appellant redacted his confession. He 
claimed his wife had used the drugs. His wife corroborated his testimony. 
There was chemical analysis showing he had not used heroin.”4? 


The COMA granted review on the following issue: ‘Whether appel- 
lant’s conviction for the offense of wrongful use of heroin can stand solely 
upon appellant’s uncorroborated confession.”**? Having certified this 


issue for review, it is revealing that the court decided the issue on other 
grounds. “We hold that appellant’s confession was adequately corrobo- 
rated by other evidence presented in this case and conclude that his con- 
viction was proper.”** The court did not affirm the conviction based on 
the legal issue as to whether the conviction could stand solely on the basis 
of an uncorroborated confession. Instead, they determined there existed 
sufficient independent admissible evidence sufficient to corroborate his 
confession. Specifically, the court noted the fact that: 


{I]ndependent evidence in the record shows that at the time of his 
arrest, appellant was in possession of heroin, the very drug he 
confessed to using earlier. Moreover, the heroin was contained 
in cigarettes, the very method of consumption he admitted to 
employing on the earlier dates. Also, the straws found in his car 
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clearly suggest a familiarity with the drug culture consistent with 
the number of acts he admitted. Finally, evidence of his friend- 
ship with Dudu, a known drug dealer, and his leaving Dudu’s 
apartment at the time of his arrest dovetails with his description 
of the situs and circumstances of his earlier acts.74° 


The record revealed numerable items of evidence, independent of the 
confession, directly admissible against the accused. The court commented 
in dicta the evidence “may be very slight,” but was referring to the drafter’s 
analysis in making this conclusion.7*° As regards the quantum of evi- 
dence, the drafter’s analysis provides, “The corroboration rule requires 
only that evidence be admitted which would support an inference that the 
essential facts admitted in the statement are true.”*4” The drafter’s analysis 
can be read to mandate the admissibility of the corroboration. 


Another case often cited for the proposition that the quantity of cor- 
roboration is “slight” is United States v. Yeoman.**® In Yeoman, a young 
Marine was charged with larceny for stealing a brown case that contained 
a number of audio cassettes. Private (Pvt.) Yeoman found the cassette case 
among some personal items left ina common area. After taking the case, 
he secreted himself to examine its contents. Inside were twenty-four cas- 
settes, several personal letters and an airline ticket. Yeoman threw sixteen 
of the cassettes in a dumpster and secured the case in a locker.4? Once 
the larceny was reported, Yeoman was taken to the provost marshal’s 
office for interrogation. In the course of custodial interrogation, Yeoman 
confessed to the larceny in writing.?>° 


On appeal, defense counsel argued the confession had not been suffi- 
ciently corroborated for its admission into evidence. The COMA, citing 
the Military Rules of Evidence Manual,**' stated, “the quantum of evi- 


dence” needed to raise such an inference is “slight.”°* The corroborative 


evidence consisted of testimony that Yeoman had missed morning forma- 
tion,?>> recovery of eight cassette tapes from his locker, recovery of the 
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cassette case, and his fingerprint on the cassette case. The court found this 
to be sufficient corroboration.?>4 


In Yeoman, the corroborative evidence consisted of several items of 
physical evidence that were independently admissible against the accused. 
Both the quantity and the quality of the corroborative evidence were 
substantial. This is precisely the type of corroborative evidence contem- 
plated in Smith and Opper.2°> Given the relative quality of the corrobora- 
tive evidence, it is ironic that Yeoman is cited most often for the simple 
proposition, in dicta, that the quantum of corroboration need only be 
“slight.”2>° 


United States v. Harjak?*’ presents an analysis of the corroboration 
rule which illuminates the role of hearsay testimony as corroboration. In 
Harjak, the appellant faced charges of sodomy and indecent acts upon his 
ten year-old daughter.>* The appellant had divorced the victim’s mother 
when the child was three years old. The mother re-married. Several years 
later, the State of Iowa took the child-victim out of the mother’s custody 
and granted custody to the appellant when it determined the child-victim’s 
stepfather had sexually molested her.? Four months after the child-vic- 
tim had moved into the appellant’s home, she was again removed. She was 
placed in foster care when allegations surfaced to the Naval Investigative 
Service (NIS) that the appellant had sodomized her and engaged in inde- 
cent acts with her.7 


An NIS agent interviewed the child-victim at the foster home. The 
agent recorded the interview. The interview was later transcribed and 
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sworn to by the child-victim. After this interview, another NIS agent 
interviewed the appellant, who confessed in writing twice.”°! 


At trial, the government moved in limine to get a ruling on the admis- 
sibility of the confessions.”®* The proffered corroborating evidence was 
the interview between the NIS agent and the child-victim. The child-vic- 
tim did not testify. The government sought admission of the interview for 
the purpose of corroborating the confessions. As a basis for admissibility, 
the government cited the unavailability of the child-victim and the residual 
hearsay exception, MRE 804(b)(5)?® and 803(24).7* Determining the 
child-victim to be unavailable and the interview to possess sufficient par- 
ticularized guarantees of trustworthiness, the military judge admitted the 
transcript over defense objeciton, as corroboration of the appellant’s two 
confessions.*® The defense contended that the appellant’s Sixth Amend- 
ment right to confrontation of witnesses had been violated and that there 
was insufficient corroborating evidence.” 


On appeal, the government conceded to the appellant’s assertion the 
military judge improperly found the victim unavailable to testify at trial. 
The Harjak court then examined the interview for particularized guaran- 
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tees of trustworthiness to determine its admissibility under MRE 803(24). 
Citing Idaho v. Wright,”®’ the court noted the trustworthiness of hearsay 
statements under MRE 803(24), 


can only be determined by examining of the totality of the cir- 
cumstances surrounding the making of the statement. These cir- 
cumstances must eliminate the possibility of fabrication, 
coaching, or confabulation and, by revealing the declarant to be 
particularly worthy of belief, render adversarial testing of those 
statements superfluous.”® 


The Harjak court examined the findings of the military judge and 
found them insufficient to guarantee the trustworthiness of the statements. 
The statements in the interview lacked the reliability of admissible evi- 
dence, and therefore, “should not have been considered as corroborating 
evidence of appellant’s confessions to sodomizing and committing inde- 
cent acts with his daughter.” Thus, it was not the quantity but the qual- 
ity of the corroborative evidence that was lacking. 


Harjak stands for the proposition that to satisfy the constitutional 
requirements, the evidence furnished to corroborate a confession must 
show “particularized guarantees of trustworthiness” or fall within a firmly 
rooted hearsay exception. In other words, evidence proffered to corrobo- 
rate a confession must be as reliable as evidence admitted under any other 
hearsay exception. 


Another case that is illuminating on the issue of the quality of the cor- 
roborating evidence is United States v. Rounds.*”° Senior Airman Rounds 
was charged with illegally using marijuana and cocaine during the Thanks- 
giving and New Year’s holidays. A female civilian reported his drug use 
to the AFOSI. The AFOSI interrogated SrA Rounds. After submitting 
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two written statements which were exculpatory, SrtA Rounds prepared a 
third handwritten statement in which he confessed.*”' On appeal, the 
appellant asserted “this independent evidence was insufficient corrobora- 
tion because it did not directly show that he consumed, ingested, or other- 
wise used drugs as he confessed.”*’* The court found sufficient 
independent corroborative evidence of confession pertinent to the drug use 
at the New Year’s Eve party, but insufficient corroboration as to his drug 
use during Thanksgiving. The testimony of two witnesses “dovetail[ed] 
with the time, place, and persons involved in the criminal acts admitted by 
appellant in his confession. More importantly, their testimony concerning 
these two incidents clearly shows that the appellant had both access and the 
opportunity to ingest the very drugs he admitted using in his confes- 
sion.”?73 Testimony from the only government witness as to the Thanks- 
giving incident was able to ascertain the appellant’s presence at the place 
and time charged but he saw no drugs. The court found this insufficient 
to corroborate the confession.*”4 


In Melvin and Rounds, circumstantial evidence placing the appellant 
at the place and time of the events charged, combined with the presence of 
illegal drugs, was held to be sufficient corroboration.*”> The circumstan- 
tial testimonial evidence in both cases was independently admissible 


showing “indirectly the facts sought to be proved.”””® This differs from 
Faciane, in which the government sought to supply corroborative testi- 
mony under MRE 803(4) as a statement for the purpose of obtaining med- 


ical diagnosis or treatment.2”’ There was independent evidence that 


Faciane had exclusive custody of the child and, thus, an opportunity to 
commit the offense. But the court found this insufficient to corroborate 
the confession, deciding, “we are unwilling to attach a criminal connota- 
tion to the mere fact of a parental visit.”?’* In all three cases, the govern- 
ment provided circumstantial evidence to supply the required 
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corroboration. Reconciliation lies in the quality of the corroborative evi- 
dence, rather than in the quantum of the corroboration. 


The differing roles of the military judge and the panel members is 
another important factor in the corroboration-rule analysis. The Duvall 
court, in citing Faciane as authoritative on the sufficiency of evidence 
required to corroborate the appellant’s confession, states “[bJecause the 
military judge’s ruling in this case precluded the members from consider- 
ing any corroborating evidence in deciding what weight to give appellant’s 
confession, the findings that are based solely on the confession must be set 
aside.”?79 


F. The Role of the Judge and the Role of the Members 


Military Rule of Evidence 304(g) assigns to the military judge the role 
of determining whether there is adequate corroboration of the confession. 
“The military judge alone shall determine when adequate evidence of cor- 
roboration has been received. Corroborating evidence usually is to be 
introduced before the admission or confession is introduced but the mili- 
tary judge may admit evidence subject to later corroboration.”*8° The 
drafters legislated this assignment directly in response to United States v. 
Seigle,”*' which gave the panel members the decision regarding the admis- 
sibility of the confession.78* This change made the determination of cor- 
roboration consistent with the military judge’s role in determining the 
voluntariness of confession under MRE 304(d).783 The rules generally 
call upon the military judge to decide preliminary questions on issues as to 
the admissibility of evidence.*** Hearings on the admissibility of state- 
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ments of the accused are required to be outside the hearing of the members 
when the case is being tried before a panel.?®° 


A determination as to the adequacy of the corroborative evidence 
speaks to the sufficiency of the evidence as a whole, in addition to admis- 
sibility of the confession. This reflects the rule’s dual role as a rule of 
admissibility of evidence and a rule of substantive law. It is because of 
this duality there can be a blur with the respective roles of the military 
judge and the panel members as it involves determinations of fact as well 
as determinations of law. 


A finding of corroboration is a finding of law because it governs 
the admissibility of evidence—the confession. Yet in two 
respects the finding is also a finding of fact. First, in order to 
decide whether a confession is corroborated one must make a 
judgment about facts. Second, this preliminary finding corre- 
sponds with the ultimate issue in the case: whether the confes- 
sion is believable.**° 


An amendment to MRE 304(g) requiring admissible evidence to 
serve as corroboration of a confession or admission would aid in clearing 
up these blurred roles. This was precisely the situation the court faced in 
Duvall.?®’ In Duvall, the government sought to admit the testimony of SrA 
Brents. Brents’ testimony consisted only that McKague had told him that 
appellant had used illegal drugs with him (McKague).”®* The military 
judge found Brents’ testimony was inadmissible hearsay. The military 
judge, however, allowed Brents to testify during the Article 39(a) session 
outside the presence of members to corroborate the confession, but he 
would not permit the government to present Brents’ testimony to the mem- 
bers during the trial on the merits.78° Based on Brents’ testimony at the 





285. Id. Mic. R. Evin. 104(c): 


(c) Hearing of members. Except in cases tried before a special court- 
martial without a military judge, hearings on the admissibility of state- 
ments of an accused under Mil. R. Evid. 301-306 shall in all cases be 
conducted out of the hearing of the members. Hearings on other prelim- 
inary matters shall be so conducted when the interests of justice require 
or, when an accused is a witness, if the accused so requests. 


286. Ayling, supra note 7, at 1137 
287. 47M.J. 189, 191 (2002). 
288. Id. 
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Article 39(a) session, the military judge found the confession adequately 
corroborated and admitted it into evidence.” 


Out of the hearing of the members, the military judge made a qualita- 
tive finding of fact that the confession was sufficiently reliable. While it 
is true that MRE 104(a) assigns to the judge the task of determining pre- 
liminary issues of the admissibility of evidence, the ultimate issue was the 
reliability of the confession. This provides an explanation for the neces- 
sity of having evidence admitted independently of the confession. This 
was the Supreme Court’s intent in formulating the trustworthiness doc- 
trine, as stated in Opper: 


Thus, the independent evidence serves a dual function. It tends 
to make the admission reliable, thus corroborating it while also 
establishing independently the other necessary elements of the 
offense. It is sufficient if the corroboration supports the essen- 
tial facts admitted sufficiently to justify a jury inference of their 
truth. Those facts plus the other evidence besides the admission 
must, of course, be sufficient to find guilt beyond a reasonable 
doubt.??! 


In Grant, the situation before the court was similar, but there was a 
procedural difference that changed the result. There, the government 
offered the report of the positive drug screen as a business record exception 
to the hearsay rule. It was offered for the limited purpose of corroborating 
appellant’s confession.9? The real issue, however, was the reliability and 
admissibility of the accused’s confession. 


Military Rule of Evidence 104(c) mandates that “the admissibility of 
statements of an accused under Mil. R. Evid. 301-306 shall in all cases be 
conducted out of the hearing of the members.”?9? The admissibility of the 
confession in Grant was debated in open court despite the clear language 
of MRE 104(c) requiring consideration of admissibility of the confession 
in an Article 39(a) session.2°* The quality of evidence in each case was 
similar. This begs the question as to whether the CAAF would have 
decided Duvall differently if the military judge would have allowed SrA 





289. Id. 

290. Id. at 191. 

291. United States v. Opper, 348 U.S. 84 (1954). 
292. United States v. Grant, 56 M.J. 410 (2002). 
293. MCM, supra note 5, Mit. R. Evip. 104(c). 
294. Id.,; Grant, 56 M.J. at 410. 
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Brents’ hearsay for the limited purpose of corroborating the confession in 
open court rather than only in an Article 39(a) session.? 


An amendment to MRE 304(g) requiring that corroborative evidence 
of a confession be independently admissible, would enable us to square 
Grant with Duvall. It would also clarify the requirements of the corrobo- 
ration rule for military judges and counsel in its implementation. Most 
importantly, such an amendment would ensure the preservation of this 
aspect of the privilege against self-incrimination and faithfulness to the 
rationale for the creation of the rule. 


V. Conclusion 


Military Rule of Evidence 304(g), the military version of the corrob- 
oration rule, may seem simple. Our review of its interpretive case law, 
reminds us that while the rule seems straightforward, its application to a 
particular set of facts in a case may be difficult. In its current form, it has 
led to some inconsistent results. The rule’s most recent application in 
Grant endangers its role as a privilege against self-incrimination and could 
harm the integrity of our urinalysis program. 


Military Rule of Evidence 304(g) should be amended to clarify its 
requirements in order to facilitate its fair and consistent application with- 
out eroding the protections it was formulated to provide. Accordingly, the 
rule should be amended to read as follows (proposed amendments empha- 
sized): 


(g) Corroboration. An admission or a confession of the 
accused may be considered as evidence against the accused on 
the question of guilt or innocence only if independent evidence, 
either direct or circumstantial, has been introduced into evidence 
that corroborates the essential facts admitted to justify suffi- 
ciently an inference of their truth. Other uncorroborated confes- 
sions or admissions of the accused that would themselves require 
corroboration may not be used to supply this independent 
evidence. Independent evidence employed to supply corrobora- 
tion of the admission must include evidence that is admissible 
against the accused. Statements of facts constituting otherwise 
inadmissible hearsay cannot be the sole basis for a finding of 





295. Duvall, 47 M.J. at 189. 
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sufficient corroboration of the confession or admission. If the 
independent evidence raises an inference of the truth of some but 
not all of the essential facts admitted, then the confession or 
admission may be considered as evidence against the accused 
only with respect to those essential facts stated in the confession 
or admission that are corroborated by the independent 
evidence. Corroboration is not required for a statement made by 
the accused before the court by which the accused is being tried, 
for statements made prior to or contemporaneously with the act, 
or for statements offered under a rule of evidence other than that 
pertaining to the admissibility of admissions or confessions. 


(1) Quantum of evidence needed. The independent evidence 
necessary to establish corroboration need not be sufficient of 
itself to establish beyond a reasonable doubt the truth of facts 
stated in the admission or confession. The independent evi- 
dence need raise only an inference of the truth of the essential 
facts admitted. The amount and quality of evidence introduced 
as corroboration is a factor to be considered by the trier of fact in 
determining the weight, if any, to be given to the admission or 
confession. 

(2) Procedure. The military judge alone shall determine when 
adequate evidence of corroboration has been received. I/n deter- 
mining the admissibility of the confession or admission, the mil- 
itary judge must ensure there is some evidence admissible 
against the accused apart from the confession. Corroborating 
evidence usually is to be introduced into evidence before the 
admission or confession is introduced but the military judge may 
admit evidence subject to later corroboration. 


These proposed amendments are consistent with the historical distrust 
of confessions and the rationale of the Supreme Court in Smith and Opper. 
As Senior Judge Pearson wrote in his dissent in Duvall before the AFCCA, 
“I conclude the trier of fact may use a confession as evidence to support a 
conviction only when the evidence used for corroboration is otherwise 
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admissible in evidence before it . . . The majority gives no meaning to 
words of those great justices who created the corroboration rule.”?%° 


The proposed amendment simplifies the requirements of the rule and 
provides clarification. It is consistent with the interpretation given in the 
majority of military cases. The proposed amendment precludes the ero- 
sion of the rule’s purpose by preventing the military judge from synthesiz- 
ing items of inadmissible hearsay in the creation of a single piece of 
evidence to supply as corroboration, as was the case in Grant. The pro- 
posed amendment would preserve the precedental value of case law, such 
as that in Graham and Murphy, protecting the integrity of our urinalysis 
program. Most importantly, these proposals strengthen and preserve the 
corroboration rule as a critical component in self-incrimination jurispru- 
dence. 





296. United States v. Duvall, 44 M.J. 501, 506-507 (A.F. Ct. Crim. App. 1996) 
(Pearson, J., dissenting) (citing United States v. Faciane, 40 M.J. 399 (C.M.A. 1994)) 
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TRANSFORMING INSTALLATION SECURITY: 
WHERE DO WE GO FROM HERE? 


Masor Grecory L. Bowman! 


And let there be no doubt: in the years ahead, it is likely that we 
will be surprised again—by new adversaries who may also strike 
in unexpected ways. And as they gain access to weapons of 
increasing power, these attacks could grow vastly more deadly 
than those we suffered September I]th. Our challenge in this 
new century is a difficult one—to prepare to defend our nation 
against the unknown, the uncertain, the unseen and the 
unexpected. That may seem, on the face of it, an impossible 
task. Itis not. But to accomplish it, we must put aside comfort- 
able ways of thinking and planning--take risks and try new 
things—so we can prepare our forces to deter and defeat adver- 
saries that have not yet emerged to challenge us.” 


I. Introduction 


The horrific events of 11 September 2001, demonstrated the United 
States’ tremendous vulnerability to unpredictable, asymmetric terrorist 
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threats against both civilian and military targets. In the military setting, 
this vulnerability was particularly evident as Army installations through- 
out the Continental United States (CONUS) rapidly attempted to increase 
their force protection conditions,’ only to discover that their organic secu- 
rity forces were woefully inadequate to meet the challenge.* This inade- 
quacy forced installations to turn to temporary security forces comprised 
of mobilized National Guard and U.S. Army Reserve units as well as 
active duty personnel reassigned from other duty positions.° 


Faced with this dangerous and unpredictable operating environment, 
Army leaders sought to develop a new, innovative installation security 
strategy, designed to provide not only comprehensive force protection, but 
also to assist combat units to be fully manned to fight the Global War on 
Terrorism.® Unfortunately, the Army soon discovered that federal statutes 
significantly restricted one such innovative strategy, the “contracting out” 





3. U.S. Gen. AccountinG Orrice Report, COMBATING TERRORISM: ACTIONS NEEDED TO 
Guipe Services ANTITERRORISM Errorts AT INSTALLATIONS GAOQ-03-14 (Nov. 2002). “After 
the September 11, 2001 terrorist attacks, domestic military installations increased their anti- 
terrorism measures to their highest levels.” /d. at 1. See also U.S. Der’t oF Army, REG. 
525-13, ANTITERRORISM para. B-1 (4 Jan. 2002) [hereinafter AR 525-13]. The Army has 
five force protection conditions (FPCON), which “describe progressive levels of security 
measures to counter threats to U.S. Army personnel, information, or critical resources.” 
These FPCON’s range from FPCON “normal,” in which no discernible terrorist threat 
exists, to FPCON “delta,” in which a terrorist attack has occurred or is likely to occur 
against a specific target. Id; see generally U.S. Dep’t or Derense, Dir. 2000.12, DOD Anti- 
TERRORISM/FoRCE PROTECTION (AT/FP) ProGram para. 5.1.9 (13 Apr. 1999) [hereinafter 
DOD Dir. 2000.12] (requiring the development of standards and measures to reduce the 
vulnerability of DOD personnel and family members to terrorism); U.S. Dep’t or DeFeNse, 
Instr. 2000.16, DOD AntitTerrorisM STANDARDS paras. E3.1.1.11-13 (14 June 2001) [here- 
inafter DOD Instr. 2000.16] (defining command responsibility for raising and lowering 
FPCONs). 

4. See Combating Terrorism: Protecting the United States, Part Il: Hearing Before 
the 107th Congress House Subcomm. on National Security, Veterans Affairs and Interna- 
tional Relations, Committee on Government Reform, 107th Cong. 4 (2002) [hereinafter 
Combating Terrorism Hearing] (testimony of Peter Verga, Special Assistant for Homeland 
Security, DOD). As of 21 March 2002, the DOD had mobilized over 31,000 National 
Guard and Reserve Security Forces to support force protection at domestic and overseas 
military bases. /d; see also E-mail from Colonel Calvin M. Lederer, Counsel, U.S. Army 
Office of the Chief Legislative Liaison (OCLL), to Colonel David Howlett, Command 
Counsel, Headquarters, U.S. Army Materiel Command (1 Oct. 2001) [hereinafter OCLL E- 
mail] (on file with author). Data gathered before the September 11th terrorist attacks 
showed that the Army had a 4,028-person shortfall in security personnel for access control 
at Army installations. Moreover, sixty percent of the Army’s “line military police” were 
in deployable combat units. /d. 
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of installation security functions.’ In fact, these statutes had hindered the 
development of cost-effective installation security solutions for decades. 


Recognizing the incredible security problems created by the Septem- 
ber 11th terrorist attacks, Congress twice attempted to enact relief.’ 
Unfortunately, rather than simply repealing these restrictions, Congress 
created a complicated contractual authority, which permits the use of con- 
tracted security in only limited, poorly defined circumstances. Asa result, 
Army leaders remain greatly hampered in the development of long-term 





5. U.S. Army Office of the Deputy Chief of Staff for Operations and Plans, Pro- 
posed Legislative Change to Authorize Installations to Contract for Post Security-Guards 
(May 3, 2002) (unpublished information paper) (on file with author). As of May 2002, the 
Army had mobilized, deployed, or diverted from their normal duties 28,146 soldiers to per- 
form post security services. This included 15,668 Reserve Component soldiers and 12,478 
Active Component Soldiers. /d.; see also U.S. Representative David Hobson (R-Ohio) 
Holds Hearing on FY 2003 MILCON Appropriations: Subcomm. on Military Construc- 
tion, House Comm. on Appropriations, 107th Cong. 7 (2002) (testimony of Jack Tilley, Ser- 
geant Major of the Army) (“Many active duty troops are needed to secure their own post 
and facilities and are not available on a daily basis for just normal duty within their 
command”). As an example, Sergeant Major Tilley noted that in January 2002, the U.S. 
Forces Command used approximately 4,000 reassigned soldiers each day to secure eleven 
installations, which did not include law enforcement personnel. He noted that the number 
of reassigned personnel can jump to as many as 11,000 or 15,000 depending on the threat. 
Id 

6. Combating Terrorism Hearing, supra note 4, at 4 (testimony of Peter Varga) (tes- 
timony of Peter Verga) (“Since September 11, the Army has completed a security infra- 
structure assessment at each of its installations to determine the incremental and total cost 
for structural and procedural enhancements for access control packages and equipment, 
critical mission essential areas, and weapons of mass destruction preparedness.”’). 

7. 10 U.S.C. § 2465 (2000). As discussed in Part II infra, 5 U.S.C. § 3108, known 
as the Anti-Pinkerton Act, also prohibits contracting for certain security functions. 

8. As discussed in Part III infra, the first attempt at legislative relief occurred 
through the enactment of the Uniting and Strengthening America by Providing Appropriate 
Tools Required to Intercept and Obstruct Terrorism Act of 2001, Pub. L. No. 107-56, 115 
Stat. 272 (2001) [hereinafter U.S.A. PATRIOT Act]. The second attempt occurred through 
the enactment of the Bob Stump National Defense Authorization Act for Fiscal Year 2003, 
Pub. L. No. 107-314, 116 Stat. 2458 (2002) [hereinafter NDAA for FY 2003]. 





2003} INSTALLATION SECURITY 53 


force protection programs that would effectively protect CONUS installa- 
tions and allow the Department to cut costs and fully man combat units.? 


This article offers a guide to Army leaders seeking to use contracted 
security services to enhance installation force protection. First, it provides 
a detailed analysis of the statutory restrictions affecting a contracted secu- 
rity program by reviewing the legislative history and the status of 5 U.S.C. 
§ 3108 and 10 U.S.C. § 2465.'° Second, it examines the Army’s new con- 
tractual authority contained in the Uniting and Strengthening America by 
Providing Appropriate Tools Required to Intercept and Obstruct Terrorism 
Act of 2001'' (U.S.A. PATRIOT Act), and the Bob Stump National 
Defense Authorization Act for Fiscal Year 2003'2 (NDAA for FY 2003).!3 
Finally, it provides guidance on the appropriate contractual method to 
implement this new authority, and urges the Army to develop a compre- 
hensive contract security program at the installation and departmental or 
regional levels.'* This broad-based program will support a renewed 
request for the repeal of these statutes and ultimately allow the Army to 
transform installation security throughout CONUS. 


II. The Statutory Restrictions 


For well-over one hundred years, Congress has been concerned with 
the federal government’s use of contracted security forces.'> These con- 
cerns have ranged from a fear of private mercenary armies, to an anxiety 
over the quality'® of security at military installations. To address these 





9. Memorandum, Thomas E. White, Secretary of the Army, to Assistant Secretary 
of the Army (Acquisition, Logistics and Technology) et al., subject: Non-Core Competen- 
cies Working Group and The Third Wave (4 Oct. 2002) [hereinafter Third Wave Memo] (on 
file with the author) (“The Army must quickly free up resources for the global war on ter- 
rorism, and do so in a way that avoids disruptions to our core operations.”). 

10. See infra Part Il. 

11. U.S.A. PATRIOT Act, supra note 8, § 1010. 

12. NDAA for FY 2003, supra note 8, § 332. 

13. See infra Part Ill. 

14. See infra Part IV. 

15. Cuarves P. NemetH, Private SECURITY AND THE Law 22 (1995) (explaining that 
since the passage of the Anti-Pinkerton Act, private security forces have been the subject 
of continuous congressional concern and governmental oversight). See, e.g., The Security 
Officer Employment Standards Act of 1991, S. 1258, 102d Cong. (this unenacted legisla- 
tion provided for the creation of standards for federal security officers and required criminal 
background checks). /d.; see also Private Security Officer Employment Standards Act of 
2002, S. 2238, 107th Cong. 2002 (This unenacted legislation permitted reviews of the crim- 
inal records of applicants for private security officer employment). /d. 
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concerns, Congress passed 5 U.S.C. § 3108 and 10 U.S.C. § 2465. Both 
of these statutes significantly restrict the Army’s use of contracted security 
services to protect CONUS military installations. To properly understand 
and implement the Army’s new contracting authority, Army leaders must 
understand the historical underpinnings and current interpretations of 
these statutes. By understanding and addressing the longstanding congres- 
sional concerns behind these restrictions, the Army can develop a compre- 
hensive contracted security program, which will ultimately support their 
repeal. 


A. 5 U.S.C. § 3108 (The Anti-Pinkerton Act) 


Congress created the century old Anti-Pinkerton Act to prevent gov- 
ernmental use of private mercenary armies. Although judicial interpreta- 
tion has narrowed its scope, the Act continues to restrict the Army’s ability 
to obtain certain security services. This subpart describes the Act’s histor- 
ical underpinnings and its current status. 


]. Historical Development 


Congressional concern over the federal government’s use of private 
security forces began with the rise of the Pinkerton National Detective 
Agency (Pinkerton Agency). Created in 1850 by former Chicago police 
officer Allan Pinkerton, the Pinkerton Agency grew to be the most promi- 
nent private security force in the United States by 1855, holding several 
lucrative contracts with major industries throughout the nation.'’ As the 





16. Regarding quality, Congress has been specifically concerned with three issues: 
the control of installation security functions, the potential for labor disputes or strikes by 
contracted security forces, and the training level of contracted personnel. See infra Part 
11.B.1. Note, however, as discussed in Part II.B.1 infra, the original congressional oppo- 
nents of 10 U.S.C. § 2465 asserted that the design of this statute was to appease government 
employee unions. Although this assertion contains some validity, the legislative history of 
10 U.S.C. § 2465 demonstrates that the primary reasons for its creation related to concerns 
over the quality of security forces used to protect DOD installations. It is highly unlikely 
that any contracted security program would ever satisfy the concerns of government 
employee unions. Thus, the program advocated by this article focuses upon meeting con- 
gressional concerns related to the quality of contracted security forces and the govern- 
ment’s use of private “quasi-military armed forces.” 

17. Pinkerton Inc., Pinkerton History, available at www.pinkertons.com/company- 
info/ history/pinkerton/index.asp (last visited Feb. 5, 2003) [hereinafter Pinkerton History); 
see also Nemeth, supra note 15, at 7. 
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Civil War commenced, the Pinkerton Agency’s size and reputation led the 
United States to seek its services for the security of federal facilities and 
the protection of government personnel.'* Throughout the war, the 
United States continuously employed “Pinkertons” as security officers, 
intelligence gatherers, and counterintelligence operatives. '® 


When the Civil War ended, the Agency resumed its work for major 
companies throughout the nation, providing both security guard and detec- 
tive services.2” As organized labor movements developed, however, the 
Agency found its security contracts evolving from the protection of com- 
pany personnel and property to the controversial and often deadly task of 
“strike-breaking.”?! Unfortunately, one such contract with Carnegie, 


Phipps & Company, led to a deadly labor riot in Homestead, Pennsylvania, 
in which striking workers ambushed and killed numerous Pinkerton 
guards.”? This riot and similar incidents of strike-breaking sparked great 
public concern over the use of private security forces. It also led labor 
organizations throughout the nation to call on Congress to pass federal leg- 
islation to prohibit corporations from using such forces. 2° 


In response to this significant public outcry, Congress ordered the 
House of Representatives’ Committee on the Judiciary to conduct an 
inquiry into both the Pinkerton Agency and the Homestead Riot.”* After 
an extensive investigation, the Committee determined that the Pinkertons 
were members of a private mercenary security force consistently used in 
strikes, riots, and other labor troubles;*> that corporations used them to 
supplant local law enforcement; and that their mere presence incited mem- 
bers of labor organizations to extreme deeds of violence.”® 





18. Pinkerton History, supra note 17. 

19. James Mackay, ALLAN PINKERTON THE First Private Eye 97-110(1996). In fact, 
Pinkertons protected President Lincoln during the early months of the Civil War, until Allan 
Pinkerton was selected to develop and head a new security unit called the Secret Service 
under the command of General McClellan’s Army of the Potomac. /d.; see also Pinkerton 
History, supra note 17. 

20. NemeETH, supra note 15, at 8. 

21. Id. at 9; see also GENERAL ACCOUNTING OfFFICE, PRINCIPLES OF FEDERAL APPROPRI- 
ATIONS Law 4-140 (1991) [hereinafter Fep—eRAL APPROPRIATIONS Law]. 

22. NEMETH, supra note 15, at 9. 

23. House Como. on THE Jupiciary, EMPLOYMENT OF PINKERTON Detectives, H.R. 
Rep. No. 52-2447, at VII (1893) [hereinafter House PinKERTON REPORT]. 

24. Id. atl. 

25. /d. at XIil. 

26. Id. at XV. 
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Nevertheless, in spite of the danger posed by these forces, the Judi- 
ciary Committee, through a very narrow reading of the Constitution, deter- 
mined that Congress had no authority to prohibit the employment of 
Pinkertons by private corporations.”’ Therefore, it recommended that the 
states “pass such laws as may be necessary to regulate or prohibit the 
employment of Pinkerton watchmen or guards within their respective 
jurisdictions.””* Congress, however, facing continuous union pressure 
and public concern, felt compelled to pass legislation restricting the use of 
these private mercenaries. Thus, as part of the 1893 Sundry Civil Appro- 
priations Act, Congress passed what became known as the Anti-Pinkerton 
Act.?9 


This legislation, which banned all federal government contracts with 
the Pinkerton Detective Agency or similar agencies, had a significantly 
adverse effect on government contracting for security services.°° For 
more than eighty years after its enactment, the U.S. Comptroller General 
strictly interpreted the Act to prevent government contracts with any detec- 
tive agency, even if that agency merely furnished security guards or watch- 
men for the protection of government property.*'! Consequently, because 
major detective agencies could not compete for federal security contracts, 


the Act greatly hampered the government's ability to obtain high quality 
security services at the most competitive prices.** Nevertheless, Congress 
has refused to repeal the Act. 





27. Id.atXV-XVI. The Committee specifically recognized Congress’s authority to 
regulate interstate commerce. Yet, the Committee interpreted Article IV, Section 2, Clause 
1 of the Constitution, which states, “The Citizens of each State shall be entitled to all priv- 
ileges and immunities of Citizens in the several States,” as a significant restriction on that 
authority. Based on this clause, the Committee found that only the states had the authority 
to regulate the employment of security forces by private corporations. /d. 

28. Id. at XVI. 

29. Sundry Civil Appropriation Act of 1893, 27 Stat. 572, 591 (1893). The full text 
of the Act stated, “that hereafter no employee of the Pinkerton Detective Agency, or similar 
agency, shall be employed in any Government service or by an officer of the District of 
Columbia.” /d. Congress originally enacted the Anti-Pinkerton Act as a temporary prohi- 
bition in the Sundry Civil Appropriation Act of 1892, 27 Stat. 349, 368. Congress used the 
Act as a stopgap measure while the House Committee on the Judiciary mvestigated the 
Pinkerton Agency and the Homestead Riots. Congress later made the Act permanent in 
the Sundry Civil Appropriations Act of 1893. For an excellent synopsis of the history of 
the Anti-Pinkerton Act, see FEDERAL AppropriATIONS Law, supra note 21, at 4-139 to 4-144. 

30. S. Rep. No. 88-447, at 7 (1963). 
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2. The Anti-Pinkerton Act Today 


The Anti-Pinkerton Act, currently codified at 5 U.S.C. § 3108, 
remains virtually unchanged since its original enactment. This statute 
continues specifically to prohibit the federal government from contracting 
for services from “[a]n individual employed by the Pinkerton Detective 
Agency or similar organization.”*> Although the text of the Act remains 


intact, the landmark case of Weinberger v. Equifax, Inc. has drastically 
changed its interpretation.* 


In Equifax, the U.S. Court of Appeals for the Fifth Circuit reviewed 
the federal government’s use of Equifax, Inc. to gather background infor- 
mation on prospective employees. To support his gui tam suit,*> Wein- 
berger made two allegations. First, he argued that all government 
contracts with Equifax violated the Anti-Pinkerton Act, because Equifax 
used “detective-like investigative techniques.” Therefore, it was an orga- 
nization similar to the Pinkerton Detective Agency.*® Second, he argued 
that, because the Act barred contracting with Equifax, the corporation vio- 
lated the False Claims Act*’ each time it billed the government for its “‘ille- 
gal” services.**® 





31. See Comptroller General McCarl to the Governor of the Panama Canal, 8 Comp. 
Gen. 89 (1928). Nevertheless, by strictly construing the statute, the Comptroller made sev- 
eral rulings, which actually lessened the reach of the Act’s prohibition. For example, in 
Comptroller General Warren to the Administrator, War Assets Administration, 26 Comp. 
Gen. 303 (1946), the Comptroller held that the government may employ a “protective 
agency” but may not employ a “detective agency” to do protective work. The Comptroller 
also held that the prohibition does not apply to subcontracts with detective agencies. See 
To John Munick, National Aeronautics and Space Administration, 41 Comp. Gen. 819 
(1962) (holding that the Act does not extend to a wholly owned subsidiary of a detective 
agency, providing the subsidiary is not a detective agency itself). 

32. S. Rep. No. 88-447, at 7 

33. 5 U.S.C § 3108 (2000). The section in its entirety currently states, “an individ- 
ual employed by the Pinkerton Detective Agency, or similar organization, may not be 
employed by the Government of the United States or the government of the District of 
Columbia.” /d. 

34. Weinberger v. Equifax, Inc., 557 F.2d 456 (Sth Cir. 1977); see also To the Heads 
of Federal Departments and Agencies, 57 Comp. Gen. 524 (1978). 

35. For an excellent historical review of qui tam suits under the False Claims Act, 
see generally Vermont Agency of Natural Resources v. United States, ex rel.. Jonathan 
Stevens, 529 U.S. 765 (Vt. 2000). “Qui tam is short for the Latin phrase gui tam pro dom- 
ino rege quam pro se ipso in hac parte sequitur, which means ‘who pursues this action on 
our Lord the King's behalf as well as his own.’” Vi. Agency of Natural Res., 529 U.S. at 
768 

36. Equifax, 557 F.2d at 458. 
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To determine the validity of the plaintiff's allegations, the Equifax 
court conducted an extensive review of the Anti-Pinkerton Act’s legisla- 
tive history, as well as the Comptroller General’s Opinions strictly inter- 
preting the Act’s prohibition.*? First, the court noted that Congress 
created the Act out of great frustration over the employment of private 
mercenary forces to engage in strike-breaking and merely used the term 
“Pinkerton Detective Agency” as a definitional example of these forces. 
Second, the court determined that by using this example, Congress 
intended to prohibit government employment of the Pinkerton Detective 
Agency as it was organized in 1892.*' Thus, the court held that for a com- 
pany to be similar to the 1892 Pinkerton Detective Agency, it must offer 
“quasi-military armed forces for hire.”*? Since Equifax had no such 
forces, it did not violate the Anti-Pinkerton Act or, by extension, the False 
Claims Act.*? Unfortunately, the court did not define the term “quasi-mil- 
itary armed forces,” leaving the government’s authority to contract for 
security services uncertain. 


Soon after Equifax, the Comptroller General issued a decision adopt- 
ing the court’s analysis and rescinding many of its prior restrictive inter- 
pretations of the Act.** In its decision, the Comptroller also failed to 


define “quasi-military armed forces.” The Comptroller, however, clari- 
fied what the term did not include. Specifically, “a company which pro- 
vides guard or protective services does not thereby become a ‘quasi- 
military armed force,’ even if they arm the individual guards, and even 
though the company may also engage in the business of providing general 
investigative or ‘detective’ services.”*° This opinion, which greatly 
expanded the ability of federal agencies to contract for high-quality secu- 





37. The False Claims Act, currently codified at 31 U.S.C. § 3729 (2000) (during 
Equifax, Congress codified the Act at 31 U.S.C. § 231), specifically authorizes private cit- 
izens to “bring a civil action for a violation of section 3729 for the person and for the United 
States Government.” 31 U.S.C. § 3730(b)(1). Originally enacted in 1863, this Act “is the 
most frequently used of a handful of extant laws creating a form of civil action known as 
quitam.” Vt. Agency of Natural Res., 529 U.S. at 768. 

38. Equifax, 557 F.2d at 458. 

39. Id. 

40. /d. at 462. 

41. ld. 

42. Id. at 463 

43. Id. 

44. To the Heads of Federal Departments and Agencies, 57 Comp. Gen. 524 (1978). 

45. Id. at 529 
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rity services, continues to be the controlling guidance on the application of 
the Anti-Pinkerton Act today. 


Under its current interpretation, the Act provides little impediment to 
the Army’s contracting for security guard services, so long as, the contrac- 
tor does not offer “quasi-military armed forces for hire.”“© Nevertheless, 


without a clear definition of this term, the Act may still impair the Army’s 
ability to obtain important special security services, such as special reac- 
tion team (SRT) support.*” 


Army Regulation (AR) 190-58 requires all installation commanders to 
maintain a “specially trained and equipped team of military and civilian 
security personnel [to] serv[e] as the ... principal response force in the 
event of a major disruption or threat situation on the installation.”“* This 
SRT must be capable of responding to crises ranging from barricaded 
criminals, sniper incidents, and threatened suicides, to drug raids, terrorist 
attacks, and even enemy combat operations.*? Smaller installations often 
have difficulty meeting this requirement with their organic military police 
forces and would greatly benefit from the use of private sector contracted 
SRT support. Unfortunately, without a clear definition of “quasi military 
armed forces,” these contracted SRT teams, which arguably have similar 
characteristics to the 1892 Pinkertons,*° could be construed as violating the 
Act. 





46. See Generat Servs. ADMIN. ET AL., FEDERAL Acquisition Rec. 37.109 (Sept. 
2001) [hereinafter FAR]. This regulation implements both the Equifax and Comptroller 
General’s interpretation of the Anti-Pinkerton Act. In pertinent part, this regulation pro- 
vides the following: 


This prohibition applies only to contracts with organizations that offer 
quasi-military armed forces for hire, or with their employees, regardless 
of the contract’s character. An organization providing guard or protec- 
tive services does not thereby become a “quasi-military armed force,” 
even though the guards are armed or the organization provides general 
investigative or detective services. 


Id.; see also U.S. Der’t of Derense, DEFENSE FEDERAL ACQUISITION REG. Supp. 237.109 
(1998) [hereinafter DFARS] (referring only to DFARS 237.102-70, which is the regulatory 
prohibition implementing 10 U.S.C. § 2465). 
47. See generally U.S. Der’t of Army, Rec. 190-58, Persona Security para. 4-1 

(22 Mar. 1989) [hereinafter AR 190-58] (describing the requirement for an installation 
SRT). 

48. Id. 

49. Id. para. 4-Ib. 
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Although the scope of the Anti-Pinkerton Act has been narrowly 
interpreted, Army leaders must still consider its restrictions when imple- 
menting the Army’s new contractual authority. Specifically, any use of 
contracted security personnel to provide special security services, such as 
SRT support, may conflict with the Act. As the Army develops long-term 
installation force protection plans, leaders must be ever mindful of the 
longstanding congressional concern regarding the government’s use of 
quasi-military armed forces. 


B. 10 U.S.C. § 2465 (Contracting Installation Security Functions) 


Unlike the Anti-Pinkerton Act, 10 U.S.C. § 2465 did not develop over 
concerns that the government would use skilled private mercenaries. 
Rather, Congress created the prohibition to address concerns related to the 
quality of the private security forces used to protect Department of 
Defense (DOD) installations.*' Although Congress provided some tem- 
porary relief to its prohibition, 10 U.S.C. § 2465 continues to significantly 
restrict the Army’s use of contracted security. To assist Army leaders in 


developing a comprehensive contract security program, this subpart 





50. See House Pinkerton Report, supra note 23, at XIV-XV. In describing the char- 
acteristics of the Pinkertons, the Committee stated, “They are professional detectives and 
guards or watchmen, and in the latter capacity may properly be characterized as a sort of 
private military or police force.” The Committee also noted that various entities frequently 
employed the Pinkertons to handle special security situations, such as blockades, strikes, 
riots, and other labor troubles. /d. While some might argue that Congress aimed the Anti- 
Pinkerton Act at restricting only the government’s use of quasi-military armed forces in 
labor disputes, the Equifax court specifically rejected that premise. Weinberger v. Equifax, 
Inc., 557 F.2d 456, 462 (Sth Cir. 1977). Rather, the Court held that the Act must be read 
to encompass any use of these forces by the government. /d. Using contracted personnel 
for high threat, special security missions such as barricaded criminals, drug raids, or hos- 
tage situations would at least appear to be the use of a “quasi-military armed force” and may 
run afoul of the Act. This restriction, however, should not apply to the use of state or local 
police personnel for contracted SRT support under the program discussed in Part IV infra. 
Based on Equifax and the legislative history of the Act, the possibility that a court would 
find a state or municipal government to be a “similar organization” to the 1892 Pinkerton 
Detective Agency is quite unlikely. 

51. See infra Part I1.B.1. Note, however, congressional opponents of 10 U.S.C. § 
2465 argued that the prohibition stemmed from pressure exerted by government employee 
unions. Although this assertion may have some validity, the possibility that any compre- 
hensive contracted security program will ever appease government employee unions is 
unlikely. Therefore, the program advocated by this article does not address this political 
issue. See also supra text accompanying note 16. 
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describes the historic concerns giving rise to the statute and the status of its 
prohibition. 


1. Historical Development 


In 1982, executive agencies throughout the federal government felt 
the significant effects of the “A-76 Program.”>* This program, which spe- 
cifically authorized agencies to contract out the performance of “commer- 
cial activities,”>? drew great opposition from government leaders, civil 
service employees, and numerous unions. Consequently, Congress grew 
increasingly concerned that the Executive Branch was abusing the 
program.*4 The DOD naturally became the focus of congressional scru- 
tiny as the largest executive department involved in the program. The 
concern was So great that the House Committee on Armed Services called 
for a total moratorium on all DOD contracting out activities that year.*° 
This great backlash against the A-76 Program led to the enactment of the 
10 U.S.C. § 2465 prohibition. 


Several senators, led by Senator George Mitchell, offered an amend- 


ment to prohibit the DOD from contracting out any installation security or 
firefighting services*® during the floor debate over the Department of 





52. FepeRAL OrFice OF MANAGEMENT AND Bunce, CircuLar No. A-76, PERFORMANCE 
oF Commerciac Activities (Aug. 4, 1983, Revised 1999) [hereinafter OMB Cir. A-76]. 
This circular is the current version that replaced the 29 March 1979 version, in force during 
the 1982 congressional debate over DOD contracting for firefighting and security func- 
tions. /d. para. 2. Currently, the Office of Management and Budget is completely revising 
this circular. See FeperaL Orrice oF MANAGEMENT AND Bupcet, CircuLaR No. A-76 
(Revisep Draft), PERFORMANCE OF CommerciAL Activities (Nov. 14, 2002) [hereinafter 
OMB Cir. A-76 (ReEvisep Drart)] 

53. “A commercial activity is one which a federal executive agency operates and 
which provides a product or service obtainable from a commercial source.” OMB Cir. A- 
76, supra note 52, para. 6a. 

54. 128 Cong. Rec. $9002 (1982) (statement of Sen. Mitchell). 

55. Id. 

56. Id. As passed by the Senate, the Mitchell/Dodd amendment stated: 


None of the funds appropriated under an authorization contained in this 
Act or any other Act enacted after the date of enactment of this Act may 
be obligated or expended to enter into any contract for the performance 
of firefighting functions or security functions at any military installation 
or facility. 
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Defense Authorization Act for Fiscal Year 1983.5’ During this hasty yet 
strenuous debate, proponents of the amendment argued that they intended 
the prohibition to protect the quality of installation firefighting and secu- 
rity services. The proponents argued that the installation commander 
should directly control these functions, that lapses in service could occur 
due to contractor strikes, and that poorly trained and inexperienced con- 
tract guards posed a significant danger to the installation.** Opponents, 
however, charged that the legislation was nothing more than a blatant 
attempt at protecting an entrenched employee union by micromanaging the 
DOD.*? Opponents argued that the measure would thwart the very pur- 
pose of the A-76 Program—the DOD’s development of more cost-effec- 
tive and efficient operations. Although numerous DOD facilities had 
contracts for fire protection and security services, no evidence showed that 
any facility had experienced the quality issues cited in support of the 
amendment.™ 


In spite of these sharp disagreements, the measure narrowly passed 
with no Senate hearings and a party line vote. Likewise, the House of 
Representatives inserted a similar prohibition in its version of the Act, 
which also passed with minimal debate along party lines.®' Thereafter, 


the restriction became law with only one limited exception—grandfather 
clause permitting renewal of contracts effective the day of the law’s 
enactment.®? Concerned with the bluntness of the restriction, Congress 
soon revisited the prohibition to whittle down its broad application. 


The first change came just a year later in the DOD Authorization Act 
for FY 1984,°? when Congress extended the prohibition for an additional 
two years and, at the request of the DOD, created two limited exceptions.™ 
First, it authorized the DOD to contract for security guard and firefighting 
services to protect installations or facilities outside of the United States.®© 
Second, it permitted contracts for such services to protect government 





57. Id. at 9001-2. 

58. Id. at 9001-5 (statements of Sen. Mitchell and Sen. Dodd) 

59. Id. at 9003-4 (statement of Sen. Jepsen) 

60. /d. (statement of Sen. Jepsen). 

61. 128 Conc. Rec. H18645 (1982) (statement of Rep. Gejdenson). House propo- 
nents of the prohibition cited similar concerns as those raised in the Senate. They argued 
that concerns over control, potential strikes, and poor training supported the measure. /d. 
Opponents argued that the legislation was merely a “plum for a special interest group,” that 
no evidence supported the proponents’ concerns, and that the measure imposed unneces- 
sary constraints on the management abilities of DOD officials. 128 Conc. Rec. H18646-7 
(1982) (statements of Rep. Badham and Rep. Derwinski). 
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owned, but contractor operated facilities.°© Thereafter, Congress 
extended the prohibition in one-year increments in both the DOD Autho- 
rization Act for 1986®’ and the NDAA for FY 1987. 


The second major change to the prohibition occurred in the NDAA 
for FY 1994. Recognizing the manpower and security problems caused 
by the implementation of the Base Realignment and Closure program 
(BRAC), Congress created another limited exception to the prohibition by 





62. DOD Authorization Act 1983, Pub. L. No. 97-252, § 1111, 96 Stat. 718, 747 
(1982). The original prohibition was a temporary restriction only valid for Fiscal Year 
1983. It stated, 


None of the funds appropriated under an authorization contained in this 
Act may be obligated or expended to enter into any contract for the per- 
formance of firefighting functions or security guard functions at any mil- 
itary installation or facility, except when such funds are for the express 
purpose of providing for the renewal of contracts in effect on the date of 
the enactment of this Act 


Id. 

63. DOD Authorization Act, 1984, Pub. L. No. 98-94, § 1221, 97 Stat. 614, 691 
(1983). 

64. 129 Conca. Rec. 18987 (statement of Sen. Levin). The DOD General Counsel 
expressed great concern regarding the scope of its restrictions after analyzing the temporary 
prohibition contained in the 1983 DOD Authorization Act. He requested Congress clarify 
the statute, which led to the enactment of the exceptions for OCONUS activities and gov- 
ernment owned or contractor operated facilities. 

65. DOD Authorization Act, § 1221. 

66. Id. 

67. DOD Authorization Act, 1986, Pub. L. No. 99-145, § 1232, 99 Stat. 583, 733 
(1985). Inextending the prohibition, Congress continued to express concern over the qual- 
ity of contracted personnel. By requiring the DOD to prepare a report regarding the special 
security and firefighting needs of DOD and how those needs were being met using both 
government and contract personnel. 

68. National Defense Authorization Act for Fiscal Year 1987, Pub. L. No. 99-661, 
§ 1222. 100 Stat. 3816, 3976-77 (1986). Although this Act merely extended the prohibi- 
tion against contracted security services for another year, it did signal congressional desire 
for a more permanent restriction. Specifically, the Act it formally codified the prohibition 
against contracted firefighting services as 10 U.S.C. § 2693. /d. One year later, Congress 
amended § 2693 to also codify the prohibition against contracting for security guard func- 
tions. National Defense Authorization Act for Fiscal Years 1988 and 1989, Pub. L. No. 
100-180, § 1112, 101 Stat. 1019, 1147 (1987). Congress ultimately recodified 10 U.S.C. 
§ 2693 as 10 U.S.C. § 2465. Codification of Defense Related Provisions, Pub. L. No. 100- 
370, § 2(b), 102 Stat. 840, 854. (1988). 

69. National Defense Authorization Act for Fiscal Year 1994, Pub. L. No. 103-160, 
§ 2907, 107 Stat. 1547, 1921 (1993); see also 10 U.S.C. § 2687 (2000) (containing the text 
of the BRAC exception in the note). 
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permitting the DOD to contract with local governments for police and fire- 
fighting services at any military installation slated for closure within 180 
days.”° Although the DOD continued to push for repeal of the statute, 7! 
Congress made no other substantive changes to the prohibition and contin- 
ued to voice its great concerns over the use of contracted security forces 
used on military installations. ’” 


2. 10 U.S.C. § 2465 Today 


In spite of repeated requests for its repeal, 10 U.S.C. § 2465 still pro- 
hibits the DOD from contracting for security guard services at installations 
or facilities, unless the contract is performed outside the continental United 
States, at a government owned but contractor operated facility, or is for the 
performance of a function that was already under contract on 24 Septem- 
ber 1983.73 The BRAC installations have a separate exception, which 
continues to permit them to contract with local governments for security 
services as long as the facility will close within 180 days.”* However, as 
discussed in Part III infra, Congress has recently created some relief from 
the restrictions of 10 U.S.C. § 2465. Unfortunately, this relief is only tem- 





70. Id. 

71. H.R. Rep. No. 105-132, pt. 2, at 13 (1997) (requesting repeal of 10 U.S.C. § 2465 
by the DOD as an “impediment to providing efficient and cost-effective fire fighting and 
security support at defense installations”). Id. 

72. Id. The House Committee on National Security expressed great concern that 
repeal of the statute was premature and “could negatively impact national security.” /d. 

73. 10U.S.C. § 2465 (2000). The statute provides the following: 


(a) Except as provided in subsection (b), funds appropriated to the DOD 
may not be obligated or expended for the purpose of entering into a con- 
tract for the performance of firefighting or security guard functions at 
any military installation or facility. 

(b) The prohibition in subsection (a) does not apply — 

(1) to a contract to be carried out at a location outside the United 
States (including its commonwealths, territories, and possessions) at 
which members of the armed forces would have to be used for the per- 
formance of a function described in subsection (a) at the expense of unit 
readiness; 

(2) to a contract to be carried out on a Government-owned but pri- 
vately operated installation; or 

(3) to a contract (or the renewal of a contract) for the performance 
of a function under contract on September 24, 1983. 
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porary in nature and very limited in scope. Consequently, the statute 
remains a significant impediment to the development of a comprehensive, 
contract security program to meet the long-term needs of the Army. 


III. Congressional Attempts at Relief 


In the wake of the September 11th terrorist attacks, Congress exam- 
ined numerous aspects of the national defense structure in an attempt to 
enhance homeland security significantly. During the course of this 
review, Congress revisited and temporarily modified the prohibition con- 
tained in 10 U.S.C. § 2465 through both the U.S.A. PATRIOT Act and the 
NDAA for FY 2003. Unfortunately, these modifications not only failed 
to provide a mechanism to resolve the Army’s long-term security needs, 
but they also created a vague, complicated, and difficult to implement 
authority. This part describes these shortsighted attempts at legislative 
relief, provides a detailed analysis of their flawed provisions, and recom- 
mends that the Army issue specific policy guidance regarding the use of 
these authorities. 


A. U.S.A. PATRIOT Act 


The U.S.A. PATRIOT Act is a hastily drafted legislative hodgepodge 
designed to “deter and punish terrorist acts and to enhance law enforce- 
ment investigatory tools.”’> It contains legislation on a myriad of topics 
ranging from intelligence gathering and money laundering to increased 





74. See 10 U.S.C § 2687. The note accompanying § 2687 contains the uncodified 
BRAC exception, which in pertinent part states the following: 


The Secretary may enter into agreements (including contracts, coopera- 
tive agreements, or other arrangements for reimbursement) with local 
governments for the provision of police or security services . . . by such 
governments at military installations to be closed under this part, or at 
facilities not yet transferred or otherwise disposed of in the case of instal- 
lations closed under this part, if the Secretary determines that the provi- 
sion of such services under such agreements is in the best interests of the 
Department of Defense. * * * The Secretary may not exercise th[is] 
authority . . . earlier than 180 days before . . . the installation is to be 
closed. 


Id. 
75. U.S.A. PATRIOT Act, supra note 8, pmbIl. 
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border protection and enhanced information sharing. A minor provision of 
the Act, § 1010, was Congress’ first attempt at easing the restrictions of 10 
U.S.C. § 2645.”° Unfortunately, as discussed below, it utterly failed to 
provide the authority needed to meet the current or long-term security 
needs of CONUS military installations and facilities.”’ 


1. Background and Elements of the Act 


In late September 2001, the DOD submitted a legislative change pro- 
posal to Congress, which would amend 10 U.S.C. § 2465, permitting the 
DOD to contract for installation security from both the public and private 
sectors.’”* Before this proposal, senior DOD and Army officials con- 


ducted extensive meetings with Senate staffers to explain, not only the 
unprecedented security needs caused by September 1 Ith, but also the long- 
term requirements faced by military installations throughout CONUS. 
Once again, quality concerns over the training and control of contractor 
personnel ruled the day.”? Members of the Senate Armed Services Com- 
mittee rejected the proposal and developed a compromise solution, which 
ultimately became law.®® Although § 1010 of the Act does permit con- 





76. Id. § 1010. This authority has been implemented through DFARS 237.102- 
70(c). DFARS, supra note 46, at 237.102-79. However, the DFARS provision merely reit- 
erates the vague requirements of the statute. The Army has issued no additional clarifica- 
tion or implementing instructions as a guide to the use of this authority. See Jerry Williams, 
Police Mutual Aid Agreements under the Patriot's Act, OrFice oF COMMAND COUNSEL 
Newstetrer (U.S. Army Materiel Command Washington, D.C.) Dec. 2002, at 31 (noting 
that the Army has issued no implementing instructions for the proper use of § 1010 author- 
ity) 

77. Letter from William J. Haynes Il, General Counsel, U.S. DOD, to the Honorable 
Richard B. Cheney, President, United States Senate (Apr. 19, 2002) (on file with author) 
{hereinafter DOD General Counsel Letter]. This letter contains two enclosures: a draft bill, 
which details DOD’s legislative proposal for the NDAA FY 2003 and an analysis of the 
proposal explaining DOD’s rationale for the requested legislation. Part of this proposal 
was a request seeking additional relief from 10 U.S.C. § 2465. In support of this request, 
the DOD General Counsel criticized the authority provided by the U.S.A. PATRIOT Act. 
Specifically, he stated, “Although Section 1010 of the PATRIOT Act allows for entering 
into contracts or other agreements with local or State governments for security, it does not 
offer flexibility for meeting the long-term security needs of small DOD installations during 
peace or increased threats.” /d. 

78. OCLL E-mail, supra note 4, at 1. 

79. Id. at 2. 

80. /d. 





2003} INSTALLATION SECURITY 67 


tracting for installation security in CONUS, it mandates that all such con- 
tracts be with a local or state government, and only for a limited time.*! 


For the Army to use § 1010 authority, it must meet the following spe- 
cific elements of the Act. First, the contract or other agreement must be 
for “security functions” at a military installation or facility within the 
United States.8* Second, the contract must be with a proximately located 
local government, state government, or a combination of the two. Third, 
the contract must contain training and qualification standards, as estab- 
lished by the Secretary of the Army, for all local law enforcement person- 
nel engaged in installation security.** Finally, the contract or agreement 
must not exceed the time that U.S. Armed Forces are engaged in Operation 
Enduring Freedom (OEF) and up to 180 days thereafter.°° As demon- 





81. U.S.A. PATRIOT Act, supra note 8, § 1010. 
82. /d. In pertinent part, subsection (a) of the statute states the following: 


Notwithstanding section 2465 of title 10, United States Code, during the 
period of time that United States Armed Forces are engaged in Operation 
Enduring Freedom, and for the period of 180 days thereafter, funds 
appropriated to the Department of Defense may be obligated and 
expended for the purpose of entering into contracts or other agreements 
for the performance of security functions at any military installation or 
facility in the United States with a proximately located local or state gov- 
ernment, or combination of such governments, whether or not any such 
government is obligated to provide such services to the general public 
without compensation. 


Id 

83. Id 

84. Id. Section 1010(b) contains this training requirement and specifically states, 
“Any contract or agreement entered into under this section shall prescribe standards for the 
training and other qualifications of local government law enforcement personnel who per- 
form security functions under this section in accordance with criteria established by the 
Secretary of the service concerned.” /d 

85. Id.; see supra text accompanying note 82. Note, § 1010(c) also required that 
the DOD report on the use of this authority and other means used to improve security at 
CONUS installations. Specifically §1010(c) requires, 


(c) One year after the date of enactment of this section, the Secretary of 
Defense shall submit a report to the Committees on Armed Services of 
the Senate and the House of Representatives describing the use of the 
authority granted under this section and the use by the Department of 
Defense of other means to improve the performance of security functions 
on military installations and facilities located within the United States. 


Id. The DOD has submitted no report as of the date of this article. 
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strated below, several of these elements make this compromise an ineffec- 
tive solution for the security problems faced by CONUS Army 
installations. 


2. An Ineffective Solution 


The U.S.A. PATRIOT Act’s contracting authority contains four flaws. 
First, it drastically limits the resources available to the Army by requiring 
all contracts to be with local or state governments. Second, it fails to 
define the scope of “security functions” or to address the authority of con- 
tracted personnel. Third, it permits individual Services to determine the 
appropriate training standards for local law enforcement personnel 
engaged in contracted security. Finally, the authority is only temporary in 
nature and its duration is undeterminable. 


a. Limited State and Local Resources 


First, Congress failed to recognize that many state and local govern- 
ments simply do not have sufficient resources to provide the security 
needed by installations facing threats related to the Global War on Terror- 
ism.*© Although immediately after September 11th many state and local 
law enforcement agencies did temporarily assist installations with main- 
taining a heightened security posture, most of these agencies were unable 
to provide contract security assistance due to their own limited personnel 
and increased security needs.*’ Thus, § 1010’s authority was of no assis- 
tance to most Army installations, which were simply unable to find a state 
or local government vendor.** Consequently, since the Act offered no 
authority to use alternative sources,®? this flaw became a major factor in 
the DOD’s renewed request for additional relief from 10 U.S.C. § 2465.” 





86. Telephone Interview with Colonel David Howlett, Command Counsel, Head- 
quarters, U.S. Army Materiel Command (Aug. 20, 2002) [hereinafter Howlett Telephone 
Interview, Aug. 20, 2002) 

87. Telephone Interview with Colonel David Howlett, Command Counsel, Head- 
quarters, U.S. Army Materiel Command (Jan. 22, 2003). 

88. Howlett Telephone Interview, supra note 86. 

89. Jd. The Act does not specifically prohibit the Army from entering into a prime 
contract with a local or state government allowing that government to subcontract with a 
private security firm. However, the Army rejected this “end run” approach as being a clear 
violation of congressional intent. /d. 

90. See supra text accompanying note 77. 
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b. Definitions and Authority 


Second, § 1010 fails to define “security functions” or to clarify what, 
if any, law enforcement authority a local or state police officer would retain 
in his or her contractor status. The term “security functions” lends itself 
to a wide variety of meanings. For example, these functions could range 
from controlling access points or patrolling the outer perimeter, to con- 
ducting driving under the influence checkpoints or traffic stops, or 
responding to domestic disturbances. All of these functions directly relate 
to the security of the installation and could easily fall within the term 
“security functions.” 


Similarly, the statute fails to address the authority a local police 
officer would have on the installation during the period he is performing 
security functions as a “contractor.” This dual role of policeman or con- 
tractor is especially confusing considering that many Army installations 
are composed of a patchwork of “federal legislative jurisdictions.” These 
differing jurisdictions, which developed due to the piecemeal creation of 
many Army posts, govern the authority of the federal or state government 
over each portion of the installation.?' Often, a single installation has 
exclusive,”” concurrent,”? and proprietary jurisdictions.** By not address- 
ing the question of authority, the statute leaves this confusing issue open. 


For example, does a police officer, currently performing contracted 
security functions, have the authority to arrest someone in a proprietary or 
concurrent jurisdiction for a state crime that occurred off the installation? 
In other words, does he retain that state law enforcement power when he 





91. U.S. Dep’t oF Army, Rec. 405-20, Feperat LecisLative JurisDicTion para. | (1 
Aug. 1973) [hereinafter AR 405-20]. This regulation sets forth the Army’s policy on 
acquiring legislative jurisdiction and defines the governmental authority within each type 
of jurisdiction. Note, the Army’s policy is to acquire only a proprietarily interest in land, 
unless unusual circumstances dictate otherwise. /d. para. 5. 

92. Id. para 3. With exclusive legislative jurisdiction, the federal government pos- 
sesses all of the authority of the state. The state exercises no concurrent authority; however, 
the state may reserve the right to serve civil or criminal process regarding matters occurring 
outside the exclusive jurisdictional area. /d. 

93. Id. With concurrent legislative jurisdiction, the federal government possesses 
the same legislative authority as it would with exclusive jurisdiction. However, the state 
has reserved the right to exercise this same level of authority concurrently with the United 
States. /d. 

94. Id. With a proprietary interest, the federal government has certain nghts or title 
to a specific area within a state. However, the federal government has none of the state's 
legislative authority. /d. 
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assumes the mantle of a federal security contractor? Acting in his normal 
capacity as a police officer, he clearly has the authority to arrest the indi- 
vidual. 9° However, according to AR 190-56, acting as a federal security 
contractor, he may only apprehend individuals on the installation for 
offenses committed on post.” If he were to make an arrest as a federal 
contractor, he may arguably be providing unlawful support to civilian law 
enforcement in violation of the Posse Comitatus Act.?’ 


Congress could have easily provided a solution to these concerns, and 
has done so for the DOD installations in the National Capital Region. By 
enacting 10 U.S.C. § 2674, which allows contracted security personnel to 
perform both law enforcement and security functions, the act provides 
them with the “same powers . . . as sheriffs and constables.”°* Unfortu- 
nately, without such a legislative solution in the U.S.A. PATRIOT Act, the 
Army must resolve these issues by defining the “security functions” which 
are subject to contract, and by issuing specific guidance regarding the 
authority of local law enforcement personnel who perform these func- 
tions.”” 


c. Training and Qualification Requirements 


As noted above, § 1010 requires all contracts or agreements with local 
or state law enforcement to contain certain training standards and person- 
nel qualifications.' Congress failed, however, to specify the standard 





95. Note also that some states allow police officers to exercise their law-enforce- 
ment authority even when engaged in off duty employment. See, e.g., Va. Cope ANN. § 
15.2-1712 (2003) (allowing Virginia localities to permit law-enforcement officers to 
engage in off-duty employment requiring the use of their police powers). 

96. U.S. Dep’t oF Army, Rec. 190-56, THe Army Civitian Pouice AND SECURITY 
Guarb Procram para. 5-2 (21 June 1995) [hereinafter AR 190-56]. 

97. 18U.S.C. § 1385 (2000). See also AR 190-56, supra note 95, para. 5-2. “Civil- 
ian police and security guard personnel, while on duty at an installation, are considered part 
of the Army, and are therefore subject to the restrictions on aid to civilian law enforcement 
imposed by section 1385, title 18, United States Code, commonly known as the Posse Com- 
itatus Act.” Whether this regulatory interpretation of the Posse Comitatus Act (PCA) 
would be controlling in the situation described above is unclear. However, to ensure the 
proper use of contracted security personnel, the issue of authority and the application of the 
PCA, if any, must be addressed in all contracts or agreements with state or local 
governments. See generally Message 212313Z Feb 03, Headquarters Department of the 
Army, subject: Contract Security-Guard Implementation [hereinafter Implementation 
Message § 332] (although not applicable to actions under § 1010, the Army’s implementa- 
tion of § 332 of the NDAA for FY 2003 requires contracts to define the authority of con- 
tracted personnel specifically) 
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for this training or to define the qualifications required. Rather, it autho- 
rized individual Secretaries to determine these standards for their respec- 
tive services. Unfortunately, this authority could produce disparate 
standards across DOD installations in CONUS, and thereby create signif- 
icant differences in the quality of the security services provided. 


At a minimum, the Army should adopt the training and qualification 
standards set by the Office of Personnel Management for federal civilian 
uniformed police.'®! The Army should then coordinate with the other ser- 
vices to adopt common training and qualification standards for all con- 
tracts or agreements made under § 1010. This coordination would ensure 





98. 10U.S.C. § 2674(b). In pertinent part the statute states the following: 


The Secretary may appoint military or civilian personnel or contract per- 
sonnel to perform law enforcement and security functions for property 
occupied by, or under the jurisdiction, custody, and control of the Depart- 
ment of Defense, and located in the National Capital Region. Such indi- 
viduals— 

(a) may be armed with appropriate firearms required for personal 
safety and for the proper execution of their duties, whether on Depart- 
ment of Defense property or in travel status; and 

(b) shall have the same powers (other than the service of civil pro- 
cess) as sheriffs and constables upon the property referred to in the first 
sentence to enforce the laws enacted for the protection of persons and 
property, to prevent breaches of the peace and suppress affrays or unlaw- 
ful assemblies, and to enforce any rules or regulations with respect to 
such property prescribed by duly authorized officials. 

Id. 

99. As discussed in detail in Part III.B.2.a. infra, the Army should issue policy guid- 
ance, which defines “security functions” broadly to include specifically special security 
functions such as SRT services. 

100. U.S.A. PATRIOT Act, supra note 8, § 1010(b). See supra text accompanying 
note 84. 

101. Unitep States OrFicE OF PERSONNEL MANAGEMENT, OPERATING MANUAL FOR 
QUALIFICATION STANDARDS FOR GENERAL SCHEDULE Positions, at [V-B-18 (1998) [hereinafter 
OPM GS Stanparps Manuac]. This manual contains standards for all General Service 
positions throughout the government. Qualification standards GS-083 and GS-085 define 
the individual occupational requirements for federal police and security guards, 
respectively. /d. The Army should adopt these basic personnel standards and then incor- 
porate additional requirements for local law enforcement personnel performing special 
infrequent security functions, such as SRT support. See infra discussion at Part IV.A. 
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a standardized level of security across all DOD installations using this 
authority. 


d. Temporary in Nature 


Finally, the U.S.A. PATRIOT Act’s contracting authority is not only 
temporary in nature; its duration is undeterminable. Thus, Army installa- 
tions are unable to rely on this authority to make any long-term security 
arrangements. As noted above, the authority terminates no later than 180 
days after the end of OEF.'** Unfortunately, the Army will continue to 
face significant security threats, coupled with the challenge of fully man- 
ning combat units, regardless of when OEF ends. Thus, even if installa- 
tions could find local or state police able to provide continuous general 
security services, the duration of § 1010’s authority is so indefinite that 
commanders are simply unable to rely on these services as part of long- 
term force protection programs. To ensure standardization and symmetry 
across installation security plans, the Army must provide regulatory guid- 
ance regarding the appropriate term for any contract or agreement with a 
local or state law enforcement agency made under § 1010.!° 


B. NDAA for FY 2003 


Similar to the U.S.A. PATRIOT Act, the NDAA for FY 2003 contains 
numerous provisions covering a myriad of topics related to the DOD and 
national security." The Act authorizes DOD appropriations, sets person- 
nel strengths for the military departments, and contains numerous provi- 
sions directly affecting the management of the DOD.'® In § 332, a minor 





102. U.S.A. PATRIOT Act, supra note 8, § 1010(a). It is unclear when Operation 
Enduring Freedom may end. See generally The Reconstruction of Afghanistan, Hearing 
Before the 108th Congress Senate Foreign Relations Committee, 108th Cong. 4 (2003) 
{hereinafter Reconstruction of Afghanistan Hearing] (statement of David T. Johnson, U.S. 
Department of State Coordinator for Afghanistan Assistance). /d. 

103. To garner the greatest benefit from § 1010 as well as to promote greater stan- 
dardization across the Service, the Army should require installations to enter into one year 
contracts or agreements with a maximum of two option years. This potential three-year 
arrangement will match the period that the Army’s private sector contracting authority is 
available under the NDAA for FY 2003. See infra text accompanying note 120. 

104. NDAA for FY 2003, supra note 8. 

105. Jd.; see generally DEPARTMENT OF COMMAND, LEADERSHIP, AND MANAGEMENT, 
Unirep States Army War Coicece, How tHe Army Runs 10-3 (2002) (National Defense 
Authorization Acts are yearly enactments which accompany defense appropriations). 
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provision of the Act, Congress again attempted to provide legislative relief 
from the restrictions of 10 U.S.C. § 2465.'© Unfortunately, as explained 
below, Congress limited the provision so much, that it again failed to pro- 
vide the Army with the contractual authority needed for an effective long- 
term contracted security program. 


1. Background and Elements of the Act 


Recognizing the significant limitations of the U.S.A. PATRIOT Act, 
the DOD again requested Congress to review and modify 10 U.S.C. § 2465 
as part of the NDAA for FY 2003.'®’ Although not aimed at repealing the 
prohibition, the DOD proposal would have provided the flexibility needed 
to develop a comprehensive contract security program. The proposal 
would have allowed the DOD to contract for “security guard functions,” so 
long as, “the provision of such services by government personnel [was] not 
cost effective or practical.”'°* Rather than providing the DOD with this 
much needed flexibility, Congress again sought a compromise solution in 
the NDAA for FY 2003. Although § 332 of the Act did provide the DOD 
with the authority to contract with private security firms,'®® Congress 
again made this authority temporary in nature, limited in scope, and diffi- 





106. NDAA for FY 2003, supra note 8, § 332. DFARS 237.102-70(d) implemented 
this authority. DFARS, supra note 46, at 237.102-70. Unfortunately, the DFARS provi- 
sion merely restates the vague requirements of the statute. Although the Army has recently 
issued implementing instructions for § 332, it failed to adequately clarify or embrace the 
authority provided by § 332. See Implementation Message § 332, supra note 96. See also 
infra text accompanying notes 126, and 140. 

107. DOD General Counsel Letter, supra note 77, encl. 2. 

108. /d. encl. 1. In pertinent part, DOD's proposal sought to amend 10 U.S.C. § 
2465 by adding the following subsection: 


(c) Funds appropriated to the Department of Defense may be obligated 
and expended for the purpose of entering into a contract for the perfor- 
mance of security guard functions provided that the Secretary of Defense 
determines that such contract is necessary because the provision of such 
services by government personnel is not cost effective or practical. 


Id. In describing the effect of this proposed amendment on DOD Force Protection, the 
General Counsel stated, “The proposed revision will permit the hiring of security personnel 
to augment or replace existing federal employee security guards by utilizing contracts to 
meet and sustain to a level of applicable Force Protection Condition requirements expedi- 
tiously, commensurate with compliance with the Directives.” Id. 

109. NDAA for FY 2003, supra note 8, § 332. 
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cult in application. The specific elements of the authority are described 
and discussed below. 


To exercise § 332 authority, the Secretary of the Army must make the 
following determinations. First, the contract must be for the increased 
performance of “security guard functions” stemming from the September 
11th terrorist attacks. ''® Second, without the contract, members of the 
Armed Forces would be required to perform the increased security.''' 
Third, the contractor’s recruiting and training standards are comparable to 
those of government personnel performing DOD security guard 
functions.''? Fourth, the contractor’s personnel will be effectively super- 
vised, reviewed, and evaluated.''? Finally, the contractor’s performance 
will not result in a reduction in security at the installation or facility.'' 





110. /d. In pertinent part, subsection (a) of the statute states the following: 


The Secretary of Defense or the Secretary of a military department may 
enter into a contract for any increased performance of security guard 
functions at a military installation or facility under the jurisdiction of the 
Secretary undertaken in response to the terrorist attacks on the United 
States on September 11, 2001, and may waive the prohibition under sec- 
tion 2465(a) of title 10, United States Code, with respect to such contract, 
if— 


(1) without the contract, members of the Armed Forces are or 
would be used to perform the increased security guard functions; and 
(2) the Secretary concerned determines that— 


(A) the recruiting and training standards for the personnel who 
are to perform the security guard functions at the installation or 
facility under the contract are comparable to the recruiting and 
training standards for the personnel of the Department of 
Defense who perform security guard functions at military instal- 
lations and facilities under the jurisdiction of the Secretary; 


(B) the contractor personnel performing such functions under 
the contract will be effectively supervised, reviewed, and evalu- 
ated; and 


(C) the performance of such functions by the contractor per- 
sonnel will not result in a reduction in the security of the instal- 
lation or facility. 


Id. 
Ill. dd. § 332(a)(1). 





2003] INSTALLATION SECURITY 75 


To assist the Secretary in making these determinations, Congress also 
defined “increased performance” by providing two definitional 
examples.''> First, if the installation had no security guard functions on 
10 September 2001, then all security guard functions at the installation are 
considered increased performance.''® Second, if the installation did have 
security guard functions on 10 September 2001, then only the functions 
over and above those performed as of that date are considered increased 
performance.''’? As demonstrated below, Congress created yet another 
ineffective solution, which fails to meet the security needs of the Army. 


2. Another Ineffective Solution 


Similar to § 1010 of the U.S.A. PATRIOT Act, § 332 of the NDAA 
for FY 2003 uses vague terms and unclear requirements to create a difficult 
and limited contractual authority. 





112. Id. § 332(a)(2)(A). Specifically, § 332 requires that all contracts contain 
recruiting and training standards comparable with those of “personnel of the Department of 
Defense who perform security guard functions.” Jd. Although this broad language could 
require a comparison to the standards governing military police, the Army should reject this 
interpretation. Rather, the Army should interpret § 332 merely to require the standards cur- 
rently detailed in AR 190-56. AR 190-56, supra note 95. AR 190-56, which governs the 
Army’s civilian police and security guard program, specifically requires contract guard per- 
sonnel standards comparable to Army civilian police standards. /d. para. 3-14. 

113. NDAA for FY 2003, supra note 8, § 332(a)(2)(B). 

114. Id. § 332(a)(2)(C) 

115. Jd. § 332(b) 

116. Jd. Subsection (b)(1) states that “in the case of an installation or facility where 
no security guard functions were performed as of September 10, 2001, the entire scope or 
extent of the performance of security guard functions at the installation or facility after such 
date” becomes increased performance. /d. 

117. Jd. Subsection (b)(2) of the statute states, 


in the case of an installation or facility where security guard functions 
were performed within a lesser scope of requirements or to a lesser 
extent as of September 10, 2001, than after such date, the increment of 
the performance of security guard functions at the installation or facility 
that exceeds such lesser scope of requirements or extent of performance 
is considered increased performance. 
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a. “Security Functions” v. “Security-Guard Functions” 


First, rather than repealing or modifying § 1010 of the U.S.A. 
PATRIOT Act, Congress provided § 332 as additional authority. In doing 
so, Congress unfortunately failed to reconcile two key terms: “security 
functions” and “security guard functions.” Under § 1010, an installation 
may contract with local or state governments for any “security functions” 
regardless of the nature of the security function or when the need arose.''® 
Under § 332, however, an installation may only contract with the private 
sector for “security guard functions” caused by increased performance 
requirements stemming from the September 11th terrorist attacks. 
'!9Since Congress failed to define the nature of these “functions” or to pro- 
vide any significant legislative history on either provision, Army leaders 
and contracting officials are left to interpret what distinction, if any, Con- 
gress intended by using these different terms. '?° 


As such, before using either authority, the Army must provide guid- 
ance regarding the scope of these functions. '*! With no definition pro- 
vided by Congress, the Army may interpret these terms expansively to 
garner the greatest benefit from each of the Acts. The Army should base 





118. U.S.A. PATRIOT Act, supra note 8, § 1010. See supra discussion at Part III 
A.2b. and the text accompanying note 82 

119. NDAA for FY 2003, supra note 8, § 332(a). See supra text accompanying note 
109 

120. Although the terms “security functions” and “security guard functions” are 
similar, the Army should not interpret them as referring to the same activities. See Clay v. 
United States, 123 S. Ct. 1072, 1077 (2003) (quoting Russello v. United States, 464 U.S. 
16, 23 (1983)) (“When ‘Congress includes particular language in one section of a statute 
but omits it in another section of the same Act,’ we have recognized, ‘it is generally pre- 
sumed that Congress acts intentionally and purposely in the disparate inclusion or 
exclusion.’”). Here, both § 1010 of the U.S.A. PATRIOT Act and § 332 of the NDAA for 
FY 2003 modify the prohibition contained in 10 U.S.C. § 2465. As such, the Army may 
presume that by using different terms to modify the same Act, Congress intended each term 
to have an individual meaning. Since the term “security functions” is the more general of 
the two, its meaning should be given a broader interpretation. Consequently, the Army 
should interpret “security functions” to include not only security guard activities, but also 
a broader level of security activities, such as SRT services. 

121. Note that the duration of each authority differs. Under § 1010, installations 
may contract with local or state governments for up to 180 days after the end of OEF. As 
noted in Part III supra, since the Operation has no definite end date, this authority is avail- 
able for an undeterminable period. Under § 332, however, installations may contract with 
the private sector for three years from the enactment of the NDAA for FY 2003. As dis- 
cussed in the text accompanying note 102 supra, the Army should reconcile these differ- 
ences by developing policy guidance, which standardizes (as much as possible) the term for 
which both authorities are available. 
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this expansive interpretation upon the realistic ability of state and local 
governments to provide installation security functions!” and upon exten- 
sive market research to determine the security guard services that are avail- 
able in the private sector.'?> 


b. Increased Performance 


Second, the definition of “increased performance” is quite problem- 
atic. As the security of the United States began to stabilize in 2002, Army 
installations lowered their defensive postures from Force Protection Con- 
ditions (FPCON) Delta to Alpha.'** Consequently, the Army reassigned 
many mobilized, detailed, or deployed military personnel for the massive 
security requirements of FPCON Delta. As a result, the number of mili- 
tary personnel that are or would be used to perform security has decreased 
substantially.'*° The definition, however, is silent on whether increased 
performance refers to the maximum number of personnel required after 
September 11th to support FPCON Delta or whether the term refers only 
to that increment currently involved in security operations at FPCON 
Alpha. With the dangerous operating environment that Army installations 





122. As discussed in Part IV infra, realistic services available from local govern- 
ments should include infrequent SRT support and temporary general security guard ser- 
vices in emergency situations. 

123. For example, Wackenhut Services Inc., the largest supplier of contract security 
to the federal government, provides a wide-range of government services including: secu- 
rity management; armed security officers; pass, identification, and badge issuing services; 
access control operations; random security patrols; escort duties; alarm monitoring; build- 
ing security checks; vehicle inspections; security inspection and oversight services; traffic 
control, investigations, and enforcement; and emergency center operations. Wackenhut 
Services Incorporated, Government Services, at www.wackenhut.con/services/wsi/con- 
tracts.htm (last visited 5 Feb. 2003). By defining “security functions” and “security guard 
functions” to meet the standards generally available in the government or industry, the 
DOD will provide installation commanders with the maximum flexibility to integrate con- 
tracted security into their force protection plans. 

124. See Military Training Capabilities/Shortfalls Hearing Before the 107th Con- 
gress House Armed Services, 107th Cong. 5 (2002) (testimony of Brigadier General Jason 
K. Kamiya, Commanding General of the Joint Readiness Training Center and Fort Polk, 
Louisiana) (discussing the effects of lowering FPCONs at Fort Polk). 

125. See Nominations, Hearing Before the 107th Congress Senate Armed Services 
Committee, 107 Cong. 22 (2002) (testimony of Charles S. Abell Nominee for Deputy 
Under Secretary Of Defense for Personnel and Readiness). As the Global War on Terror- 
ism began, DOD called up over 100,000 Reservists for a one-year tour. The DOD engaged 
many of them in force protection. As of 27 September 2002, the Army released most of 
these Reservists with approximately 14,000 remaining for a second year. /d 
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continue to face, commanders must have the flexibility to increase instal- 
lation security to combat terrorist threats. Yet, the vague definition of 
increased performance leaves uncertain the extent to which contractors can 
fill this need.'*° 


The Army should interpret this term expansively to meet installation 
security needs at the highest threat levels. With the strong possibility of 
new terrorist attacks in CONUS, installations must be able to use con- 
tracted security to maximize force protection measures rapidly. Interpret- 
ing the scope of increased performance to mean those at FPCON Delta will 
ensure that commanders have the flexibility to contract for sufficient secu- 
rity personnel to augment their organic forces.'*’ 


c. Supervision and Security 


Finally, two other requirements in § 332 are vague and redundant. 
First, the Secretary must determine that contractor personnel are “effec- 
tively supervised, reviewed and evaluated.”!78 This statutory provision is 
a strange, statutory provision considering that by regulation all procure- 
ments require such determinations. Whether it is the responsibility deter- 
mination of the procuring contracting officer!’ or the oversight duties of 
the contract administration office,'*° all government acquisitions must 
ensure that contractor activities are supervised, reviewed, and 





126. Implementation Message § 332, supra note 96, also ignores the need to replace 
military personnel that were performing security duties before September |1th. As the 
Army continues to restructure its forces to man combat units fully, the use of contracted 
security could free significant numbers of military personnel for reassignment. Unfortu- 
nately, § 332 focuses solely on contracting for increased performance after 11 September 
2001, thereby removing a valuable tool to assist the Army in restructuring its forces to fight 
the Global War on Terrorism 

127. The Army has greatly hampered the flexibility of its installation commanders 
by interpreting increased functions to be those at the FPCON Bravo level. Implementation 
Message § 332, supra note 96, para. 3.H.(1). This interpretation fails to garner the maxi- 
mum benefits offered by § 332, and inhibits the development of a comprehensive con- 
tracted security program. Therefore, the DOD should reconsider this overly restrictive 
interpretation. 

128. NDAA for FY 2003, supra note 8, § 332(a)(2)(B). 

129. FAR, supra note 46, at 9.103. 

130. /d. at 42.302. 
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evaluated.'>'! Thus, the purpose of this statutory requirement is unclear 
from a substantive standpoint. 


Second, the Secretary must determine that contractor performance 
will not reduce security at the installation or facility.'°* This requirement 
is also a strange requirement in that the whole purpose of § 332 is to allow 
installations to contract for increased security. It would be unusual indeed 
for an installation to procure security guards if it would ultimately decrease 
security at that facility. Again, it is unclear what Congress is seeking to 
regulate by this vague requirement. 


Consequently, with no legislative history to shed light on these provi- 
sions, the Army should interpret this as Congress, once again, expressing 
its historic concerns over the quality of contracted security personnel.'* 
Therefore, as discussed extensively in Part IV infra, the Army should 
address these quality concerns by establishing a comprehensive, standard- 
ized contractual framework, which will ensure that installations through- 
out CONUS can easily contract for the highest quality security guard 
services available to meet their needs. '*4 





131. See also AR 190-56, supra note 95, para. 3-1. This regulation establishes the 
Army’s Individual Reliability Program (IRP) for security personnel. The IRP requires a 
systematic and periodic review of all Army security personnel to ensure their fitness for 
duty. The IRP specifically covers contracted security personnel. /d. 

132. NDAA for FY 2003, supra note 8, § 332(a)(2)(C). 

133. Note, § 332 also requires a comparison of the contractor’s training and recruit- 
ing standards to those of DOD personnel performing similar functions. NDAA for FY 
2003, supra note 8, § 332(a)(2)(A). The Army should interpret this requirement to be 
another expression of congressional concern over the quality of contract security personnel. 
However, this requirement is easily definable as the Army provides such standards in AR 
190-56 (incorporating the OPM standards mentioned in the text accompanying note 100 
supra). 

134. Nevertheless, to meet the letter of the statute, the Army should also require the 
source selection authority to make these factual determinations specifically in writing 
before the award 
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IV. Program Implementation 


Based on the foregoing analysis, this Part recommends a comprehen- 
sive, contracted security program under the authority provided by both the 
U.S.A. PATRIOT Act and the NDAA for FY 2003. As described below, 
this program will utilize limited contracts or cooperative agreements!*> at 
the installation level; and a multiple award, omnibus contract at the depart- 
mental or regional level. This bifurcated approach will effectively imple- 
ment the Army’s new contractual authority, will address Congress’ historic 
concerns over quality and the use of quasi-military armed forces, and will 
thereby support a renewed request for the ultimate repeal of the statutory 
restrictions. 


A. Installation Level 


At the installation level, the Army should require all facilities to pur- 
sue individual contracts or cooperative agreements with state and local 
agencies'*° for the provision of special, infrequent security services, such 
as special weapons and tactics (SWAT) support for installation SRT oper- 
ations. '>’ 


As discussed in Part III supra, most state and local agencies simply 
do not have sufficient resources to provide the general security services 
required by CONUS installations. However, these governments should 
be able to provide assistance with special, infrequent security threats such 
as snipers or hostage situations.'** To entice state and local governments 
to enter such contracts or agreements, installations may provide funding 





135. See generally 31 U.S.C. § 6305 (2000) (defining the authority of federal agen- 
cies to use cooperative agreements). 

136. For decades, certain federal agencies have had the authority to use contracts 
and cooperative agreements with state and local law enforcement organizations to handle 
security operations at remote federal facilities. See, e.g., 16 U.S.C. § 460ww-1 (Dep’t of 
the Interior); 42 U.S.C. § 1962d-5d) (U.S. Army Corps of Engineers); 8 U.S.C.S. § 1103 
(Dep't of Justice Immigration and Naturalization Service). Often these agreements merely 
involve coordinating with local authorities to enforce state criminal laws in federal propri- 
etary jurisdictions. See, e.g., 36 C.F.R. 330.4 (authorizing law enforcement contracts to 
service U.S. Army Corps of Engineers’ water resource development projects) 

137. Note, if SWAT support is not available from the state or local government, or 
if the installation has sufficient SRT resources available, the contract or agreement could be 
for short-term, general security guard assistance. For example, while organic installation 
security personnel are conducting SRT operations, state or local personnel could provide 
the facility with temporary access control, security patrols, or traffic control. 
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for the training of civilian SWAT teams and other civilian law enforcement 
personnel. !3° 


Such an installation level program will have two key benefits. First, 
by requiring installations to pursue these contracts or agreements, the 
Army will not only enhance installation security, but will also strengthen 
relations with local communities, thereby enhancing homeland security in 
general.'*° Second, by using only state and local governments to provide 
these special security functions, the Army will demonstrate to Congress 
that any remaining concerns over the government’s use of private “‘quasi- 
military armed forces” are unfounded. 


B. Departmental or Regional Level 


At the departmental or regional level, the Army should use the author- 
ity of § 332 to enter multiple award, performance-based, omnibus con- 
tracts to procure general security guard services that are common to all 
CONUS installations.'*! This method has three main benefits. First, it 
supports the Army’s new installation management and contracting systems 
by centralizing and standardizing the procurement of all installation gen- 
eral security guard functions. Second, it supports the DOD's goal of pro- 
moting innovation, competition, and quality through performance-based 
service contracts. Finally, it will further demonstrate to Congress that the 





138. As discussed in Part III supra, the Army may interpret “security functions” 
broadly. By doing so, the Army may go beyond typical “security guard functions” and con- 
tract with local law enforcement personnel to support these emergency security missions. 

139. Recall that § 1010 requires training and qualification standards for all local law 
enforcement personnel engaged in installation security functions and authorizes the Army 
to expend appropriated funds in support of such contract or agreements. See also supra 
text accompanying notes 82, 84, 100. Each contract or agreement may contain a provision 
for the Army to provide training for local SWAT or other law enforcement personnel. This 
provision could be for civilian law enforcement training funded as part of the contract or 
agreement or could be for SRT training provided by the U.S. Army Military Police School. 
See generally Memorandum, John P. White, Deputy Secretary of Defense, to Secretaries of 
the Military Departments et al., subject: DOD Training Support to U.S. Civilian Law 
Enforcement Agencies (29 June 1996) [hereinafter DOD CLEA Training Memo] (on file 
with author) 

140. The DOD is encouraging installations to interact with local communities to 
enhance emergency preparedness planning and to develop joint military civilian response 
procedures. See Combating Terrorism Hearing supra, note 4, at 4 (statement of Peter 
Verga Special Assistant for Homeland Security, DOD) 
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Department can responsibly use contract personnel without jeopardizing 
installation security. 


1. Supporting the Transformation of Installation Management and 
Army Contracting 


On | October 2002, the Army completely restructured its installation 
management and contracting programs in an effort to streamline, standard- 
ize, and enhance base functions; '4? to consolidate common use contracts; 
and to leverage economies of scale.'* Specifically, these programs cen- 
tralized installation management and contracting functions at the Depart- 
mental level under the newly created Army Installation Management 
Agency (IMA) '“4 and Army Contracting Agency (ACA),'* respectively. 


As discussed below, an omnibus departmental or regional security 
guard contract will support every major goal of these programs. First, it 





141. The Army recently promulgated general implementing instructions for the use 
of § 332’s contracting authority. See Implementation Message § 332, supra note 96. 
Although these instructions establish “project officers” at the Army G-3 and the new Instal- 
lation Management Agency, they fall far short of effectively creating a comprehensive con- 
tract security program. /d. paras. 3.B.(3), 3E.(3). Unfortunately, rather than providing a 
standardized procurement scheme for all general security guard services, the implementa- 
tion instructions require garrison commanders at the installation level to ensure that the 
qualifications, training, recruitment, and authority of contract security guards meet the 
requirements of § 332. /d. para.3.H. This requirement does little to further the long-term 
security needs of CONUS installations. As advocated throughout this Part, the Army 
should create a more centralized comprehensive program at the Departmental or Regional 
level. By doing so, the Army will standardize installation contract security, further their 
overall transformation efforts, and provide support for the ultimate repeal of the statutory 
restrictions. 

142. Headquarters, Dep’t of Army, Gen. Orders No. 4 (22 Aug. 2002) (creating the 
new Army Installation Management Agency). The Transformation of Installation Man- 
agement (TIM) program is a “top-down regional alignment [that] creates a corporate struc- 
ture with the sole focus on efficient, effective management of all [Army] installations.” 
FY 2003 Defense Authorization Request Before the 107th Congress Subcommittee on Mil- 
itary Installations and Facilities House Armed Services, 107th Cong., 27 (2002) (testimony 
of Mario Fiori, Assistant Secretary of the Army, for Installations and Environment). 

143. Headquarters, Dep’t of Army, Gen. Orders No. 6 (23 Sept. 2002) (creating the 
Army Contracting Agency). 

144. Gen. Orders No. 4, supra note 141, para. 2. The IMA, which falls directly 
under the Assistant Chief of Staff for Installation Management (ASCIM), supports the man- 
agement of all installations and installation support services throughout the Army. /d. 
The IMA oversees seven directorates, which in turn manage Army installation functions 
within specified geographic regions throughout the world. /d. 
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will streamline the procurement of general security guard services. Sec- 
ond, it will provide greater stability and standardization of these services. 
Third, it will increase competition and ultimately enhance the quality of 
security services. Finally, it will allow the department or region to lever- 
age great economies of scale, ultimately reducing the cost of security guard 
services. 


One of the key goals of both the Department and the ACA is effi- 
ciency. By using multiple award omnibus contracts, installations will save 
time and money, through a streamlined, consolidated procurement 
process.'*© First, with an omnibus contract, installations need only issue 
task orders against the existing procurement. Unlike a stand-alone pro- 
curement, task orders do not require a synopsis and need not be open for 
thirty days.'*” Second, the Army generally does not permit protests on task 
orders, which will save time and expense at the installation level.'** This 
ability to acquire security guard services quickly will also prove invaluable 
when the installation rapidly increases the base FPCON for an extended 
time.'4? 


Another key objective of the IMA is the stabilization and standardiza- 


tion of installation functions across the Army.'°° Omnibus contracts will 
allow the Army to maintain strict visibility on the quality of security guard 
services provided to all CONUS installations. Specifically, once the instal- 





145. Gen. Orders No. 6, supra note 142, para. 2. The ACA, which falls directly 
under the Assistant Secretary of the Army (Acquisition, Logistics & Technology), provides 
“command and control of the regional and installation contracting offices; the U.S. Army 
Information Technology, E-Commerce, and Commercial Contracting Center (ITEC4); and 
the contingency contracting function.” /d. para. 1. The ACA oversees three directorates, 
which in turn manage contracting based upon requirements (i.e., ITEC) or geographic 
regions (e.g., complementing IMA geographic regions). /d. para. 4 

146. See generally Orrice oF FEDERAL PROCUREMENT Po icy, Best PRACTICES FOR 
Mu tiple AWARD Task AND Detivery OrDER ConTRACTING (1997) [hereinafter OFPP Mut- 
TIPLE AWARD Best Practices Guipe]. To enhance efficiency, the ACA is also in the process 
of consolidating all “common use” contracts over $500,000. At a minimum, the regional 
level will handle such contracts. See Perry Hicks, Address at the U.S. Army Assistant 
Chief of Staff for Installation Management A-76 Conference (Aug. 15, 2002) 

147. FAR, supra note 46, at 5.202(a)(6). 

148. Jd. at 16.505(a)(8). 

149. Any omnibus contract must specifically provide for the rapid movement of 
security guard forces to installations faced with heightened FPCONs and emergencies. 
Although the use of contracts or agreements with state and local law enforcement agencies 
under § 1010 will assist in temporary emergency situations, when installation FPCONs are 
raised for an extended period of time, the omnibus contract must provide for the significant 
increase of long-term general security guard services. 
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lation establishes the contract, this process will provide a set of pre-quali- 
fied contractors from which to choose. Although the contractors may be 
different at each installation, the quality, standards, and functions per- 
formed will generally be the same. 


Third, the IMA also seeks to create effective management of all 
installation functions. In this regard, an omnibus contract at the depart- 
mental or regional level will enhance competition and improve the quality 
of the security services provided. Using multiple awards creates two lay- 
ers of competition. First, the initial procurement will be competitive in 
nature and will be large enough to attract experienced contractors, who 
may greatly assist the Army in enhancing its contracted security 
program.'>' Second, each order issued against the contract must be the 
product of competition among the “pre-qualified” vendors.'** With these 
multiple levels of competition, using the performance-based contracting 
methods discussed in Part IV.B.2. infra, installations will be able to obtain 
rapidly the best quality services available to meet their security needs. 


Finally, omnibus contracts will generate significant economies of 
scale—a major goal of the ACA. The large number of security guard 


requirements throughout CONUS, coupled with the multiple levels of 
competition discussed above, will provide the department or region signif- 
icant leverage in any procurement. The Army can use these economies of 
scale to obtain the highest quality security guard services at the best prices. 


2. Performance-based Security Contracting 


The effective acquisition of services from the private sector is playing 
an ever-increasing role in the successful achievement of DOD 
objectives.'®3 As a result, the DOD has recognized the importance of 
molding its services acquisition policy around the business practices used 
in the commercial sector.'** One such practice, the use of performance- 





150. Press Release, U.S. Army Public Affairs, Secretary of the Army Announces 
Regions for Transformation of Installation Management (March 19, 2002) (on file with the 
author). 

151. See also infra Part {V.B.2.b. (discussing the unique benefits of using statements 
of objectives (SOO) at the departmental or regional level to maximize industry participa- 
tion in the procurement). 

152. FAR, supra note 46, at 16.505. See also DFARS, supra note 46, at 216.505- 
70 (requiring DOD organizations to comply with competition requirements for any task 
order exceeding $100,000 against a multiple award contract). 
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based service contracting, has become a major thrust of the DOD acquisi- 
tion reform. In fact, the Department announced in April 2000 that at least 
“50 percent of service acquisitions, measured both in dollars and actions, 
are to be performance-based by the year 2005.”'°° Moreover, Con- 
gress,'>® the Office of Management and Budget, '*’ and the President!*® 
support this strong emphasis on the use of performance-based service 
contracting. Consequently, Army leaders and contracting personnel 
should strongly consider using this method for the acquisition of general 
security guard services under § 332. As demonstrated below, this acqui- 





153. See Technology and Procurement Policy, Hearing before the 107th Congress 
Subcommittee on Technology and Procurement Policy Committee on Government Reform, 
107th Cong., 2 (2002) [hereinafter DOD Procurement Policy Hearing] (testimony of Dei- 
dre A. Lee Director, Defense Procurement, Office of the Under Secretary of Defense for 
Acquisition, Technology & Logistics) 


Our business environment within the Department of Defense has 
become very complex, particularly in the acquisition of services. The 
amount of money the Department spends on services has increased sig- 
nificantly over the past decade, to the point where we now spend approx- 
imately an equal amount of money for the acquisition of services as we 
do for equipment. 


Id.; see also Memorandum, Principle Deputy Under Secretary of Defense for Acquisition 
and Technology, to Secretaries of the Military Departments et al., subject: Acquisition of 
Services (5 Jan. 2001) [hereinafter DOD Acquisition of Services Memo] (on file with 
author); Memorandum, Acting Assistant Secretary of the Army Acquisition, Logistics & 
Technology, to Program Executive Officers et al., subject: Performance-Based Service 
Acquisition (PBSA) Implementation (6 Sept. 2001) [hereinafter Army PBSA Implementa- 
tion Memo] (on file with author) (stating, “Services represent approximately 30 percent of 
our acquisition dollars and 40 percent of our actions. This is by far the Army’s largest sin- 
gle acquisition category and has been increasing at a rate of one to two percent per year.”). 
Id. 

154. See U.S. Der’t of Derense, GuipEBOOK FOR PERFORMANCE-BASED SERVICES 
Acquisition (PBSA) in THE DeparTtMENT OF Derense iii (2000) [hereinafter DOD PBSA 
Guipesook] (on file with author) (“Performance Based Services Acquisition (PBSA) strat- 
egies strive to adopt the best commercial practices and provide the means to reach world 
class commercial suppliers.”). 

155. Memorandum, Under Secretary of Defense for Acquisition and Technology, 
to Secretaries of the Military Departments et al., subject: Performance-Based Services 
Acquisition (PBSA) (5 Apr. 2000) [hereinafter DOD PBSA Goals Memo] (on file with 
author); see also Army PBSA Implementation Memo, supra note 152, at | (discussing the 
Army’s plan to meet DOD’s 50 percent PBSA goal, and tasking senior acquisition leaders 
to implement PBSA strategies to the maximum extent practicable). 

156. NDAA for FY 2003, supra note 8, § 805 (stating that “it shall be an objective 
of the Department of Defense to achieve efficiencies in procurements of services under 
multiple award contracts through the use of . . . performance-based services contracting.”). 
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sition method not only offers several practical advantages, such as 
increased innovation and competition, but it would also support DOD pol- 
icy and further demonstrate to Congress the Army’s ability to effectively 
implement a comprehensive contract security program. 


a. Performance-based Contracting Methods 


Performance-based service contracting is a method of obtaining ser- 
vices, which dictates the result desired by the requiring activity rather than 
the manner of performance by the contractor.'* Its goal is to encourage 
creativity and innovation in the private sector by allowing contractors to 
develop their own means of meeting the government’s needs. To achieve 
this goal, performance-based contracts have four general characteristics. 
First, they describe work in terms of results rather than methods of 
performance.'®® Second, they have specific standards designed to mea- 
sure performance as well as quality assurance surveillance plans to ensure 
that the standards are met.'®' Third, they have penalty provisions, which 
reduce the fee or price when the vendor fails to meet certain performance 





157. Memorandum, Deputy Director, Office of Management and Budget. to Heads 
and Acting Heads of Departments and Agencies, subject: Performance Goals and Manage- 
ment Initiatives for the FY 2002 Budget (Mar. 9, 2001) [hereinafter OMB Performance 
Goals Memo] (on file with author). As one of its primary goals for Fiscal Year 2002, OMB 
instructed all federal executive agencies to make greater use of performance-based 
contracts. “For FY 2002, the Performance-Based Service Contracting (PBSC) goal [was] 
to award contracts over $25,000 using PBSC techniques for not less than 20 percent of the 
total eligible service contracting dollars.” /d. 

158. Procurement Executives Councit, Fiscat Year 2001-2005 ProcurEMENT 
Executives Councit StraTecic PLAN (2001) (on file with author) (“Over the next five years, 
a majority of the service contracts offered throughout the Federal Government will be per- 
formance-based . . . the Government must set the standards, set the results and give the con- 
tractor the freedom to achieve it in the best way.”) (quoting Presidential Candidate 
Governor George W. Bush, Making the Government More Efficient, Address at Philadel- 
phia, Pennsylvania (June 9, 2000)). 

159. FAR, supra note 46, at 37.601. 

160. /d. at 37.601(a). The key document for any performance-based acquisition is 
an individually tailored statement of work (SOW) that describes the requirements, rather 
than how to accomplish the work. /d. at 37.602-1(a). Under the comprehensive con- 
tracted security program proposed in this Part, the key task for installation security planners 
will be to develop an individual SOW to support task orders placed against the omnibus 
contract 
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standards.'© Finally, they may include incentive provisions to reward 
work that exceeds certain performance standards. '® 


Although the Federal Acquisition Regulation provides authority for 
performance-based service contracting, it does not provide a system to 
implement the method. Rather, individual agencies are left to develop 
their own means of employing these concepts.'** Consequently, a group 
of federal agencies recently formed an interagency or industry team to cre- 
ate the Seven Steps to Performance-Based Services Acquisitions Program 
(Seven Steps PBSA Program).'© As described below, this detailed guide 
provides a useful framework for Army leaders and contracting officials to 
create an effective contract security program. 


b. Seven Steps to Contracting for General Security-Guard 
Services 


The Seven Steps PBSA Program covers the entire contractual process 
from acquisition planning to contract administration. The interagency 
team designed this program to “shift the paradigm from traditional ‘acqui- 
sition think’ into one of collaborative performance-oriented 
teamwork.”'®° The Seven Steps are the following: establish a team, 
describe the problem, examine private sector and public sector solutions, 
develop the performance work statement or statement of objectives, deter- 





161. /d. at37.601(b). Properly prepared, these plans can encourage a strong collab- 
oration with the contractor to meet the government’s needs. In performance-based acqui- 
sitions, not only does the Quality Assurance Surveillance Plan (QASP) have government 
inspection and acceptance criteria, but it also can incorporate the contractor’s normal, com- 
mercial quality control obligations. The QASP also ties all surveillance criteria to measur- 
able contractor output rather than the method of performance. /d. at 37.602-2. The plan, 
if developed and administered properly, can further encourage innovation and collaborating 
by the contractor. 

162. /d. at37.601(c). The ability to motivate the contractor to work at or above per- 
formance standards is a key advantage of performance-based acquisitions. Various factors 
may motivate contractors, from the type of contract chosen to the negative or positive per- 
formance incentives in the contract. /d. at 37.602-4; 37.602-1. Consequently, the gener- 
ally preferred contract type in performance-based acquisitions is the fixed price contract. 
Id. at 37.602-4. 

163. /d. at 37.601(d) 

164. See, e.g., DOD PBSA Guipesook, supra note 153. 

165. U.S. Dep’t of Commerce, Seven Steps to Performance-Based Services Acqui- 
sitions, at http://www.armet.gov/Library/OFPP/BestPractices/pbsc/home.html [hereinafter 
Seven Steps PBSA Guipe] (last visited 5 Feb. 2003). 

166. /d. 
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mine how to measure and manage performance, select the right contractor, 
and then manage the performance. 
tracting for general security guard services. 


'67 Each of these steps relates to con- 


168 


The first step is for the Department or regions to establish a multi-dis- 
cipline, contract security acquisition team. This team should include not 
only contracting personnel and Army force protection experts, but also 
security managers from each major Army installation as well as private 
sector security consultants. By establishing this broad based team, the 
department or region can effectively use this program to rethink installa- 
tion security from all levels and perspectives. 


Second, the team must effectively define the problem. To do so, the 
Department must first develop comprehensive policy guidance, which 
addresses the flaws of § 332 as identified in Part III1.B.2. Next, with this 
guidance, the team should develop and issue an Army or region-wide secu- 
rity survey, which requires each installation to identify all security guard 
functions currently available for contracting under § 332.'© This infor- 
mation will permit the team to determine which functions are common to 
all CONUS facilities, and thereby, define the scope of the problem that the 
acquisition will address. 





167. Id. 

168. Naturally, a Departmental or regional omnibus contract using performance- 
based methods will require some lead-time to implement. Unfortunately, with the Global 
War on Terrorism (GWOT) operations ongoing, CONUS installations must be able to con- 
tract for general security guard services immediately. The Department should consider 
authorizing temporary procurement of such services through contractors on the GSA 
Schedule 539 or 084 at a regional level. The GSA criteria for contract guard training and 
recruitment meet current OPM guard standards and should be sufficient to satisfy the gen- 
eral requirements of § 332. For a description of these standards, see supra text accompa- 
nying note 100. By temporarily using GSA schedules, the Army will be able to provide 
installations with immediate support, while developing a comprehensive Army-specific 
contract security program. Note that DFARS 208.404-70 requires competition for any 
order from a GSA schedule if it is in excess of $100,000. DFARS, supra note 46, at 
208.404-70. 

169. See also Implementation Message §332, supra note 96, para. 3.F.(1). Under 
the Army’s current implementation plan, Major Army Commands determine their com- 
mand-wide security guard needs. /d. While this blunt method may yield some of the 
required data, a standardized Departmental or regional survey (coupled with detailed policy 
guidance) would provide a better analysis of installation needs. With such standardized 
data, the Army will be in a much stronger position to support its request for the ultimate 
repeal of the statutory restrictions. 
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Third, the team must conduct extensive market research to determine 
the private sector’s ability to provide a solution to common installation 
security guard needs.'” This research will be the most important part of 
the acquisition. In fact, “the right kind of market research can dramati- 
cally shape an acquisition and draw powerful, solution-oriented ideas from 
the private sector.”'’' Here, the team should not only take advantage of 
the traditional methods of market research,'7? but should also tap into the 
vast experience of industry leaders in private sector security firms. 
Although the FAR permits several methods of market research, which 
directly involve the participation of contractors,'’> commentators have 
argued that “one-on-one” sessions with industry leaders provide the best 
method of developing performance-based solutions.'’* By using this 
direct approach early in the process, the team will be able to craft its 
requirements to take advantage of the latest security solutions. Moreover, 
the team may obtain key information regarding the performance measures 
used by the security industry to evaluate the effectiveness of these 
solutions. This information will directly influence the team’s develop- 
ment of the statement of work (SOW) or the statement of objectives 
(SOO). 


Fourth, based on its survey and market research, the team must 
develop a broad based SOW or SOO for the omnibus contract as well as 
guidance for installations to develop individual performance-based task 
orders.'”> For the base contract, the Army should use aSOO. A SOO is 
a performance-based acquisition technique, where the government merely 
identifies the desired objectives and allows contractors to offer solutions in 





170. Although the Seven Steps Program emphasizes examining both private and 
public sector solutions, the public sector aspect of installation security is addressed through 
the use of contracts or agreements using §1010 of the U.S.A. PATRIOT Act. See discus- 
sion supra Part IV.A 

171. Bob Welch, Commercial Keys to Performance-Based Acquisition: Emulating 
the Commercial Sector's Streamlined Acquisition Approaches and Target Marketing Efforts 
Could Help the Government Generate More Creative Solutions at a Lower Price, CONTRACT 
Mont. 20 (2002) (Welch goes on to note that effective market research “can support a fun- 
damental rethinking about the nature of the requirement, and deliver better results to the 
program office through performance-based partnership with high-performing contractors. ) 

172. FAR, supra note 46, at 10.002(b)(2) (describing general methods available for 
market research). 

173. See id. at 15.201 (describing early exchanges of information with contractors 
such as industry or small business conferences, public hearings, presolicitation notices and 
draft requests for proposals (RFP)). 

174. Welch, supra note 170, at 2. See also FAR, supra note 46, at 15.201 (permit- 
ting use of one-on-one meetings with potential offerors). 
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the form of detailed statements of work. These contractor SOWs must 
include specific performance measures based upon existing commercial 
practices.'”® For this acquisition, the SOO’s objectives should focus upon 
the contractor’s ability to fulfill common installation security guard func- 
tions and its ability to provide increased security guard support rapidly in 
the event of an emergency or heightened FPCON. Using this approach, 
the team will encourage innovation and competition, while also obtaining 
the most current performance standards used in the commercial 
marketplace. With this information, the team can then develop detailed 
guidance to assist installations with producing performance-based SOWs 
to support individual task orders.'7’ 


Fifth, while the installation will base each task order upon its particu- 
lar needs, the team can provide examples of common performance-based 
standards and measures to assist in SOW development. For instance, the 
team may issue sample standards and measures for such common services 
as installation access control, security patrolling, dispatch operations, and 
emergency response actions.'”® Although the installation will modify 
such samples based upon individual security guard needs, all installations 
will have a common starting point for SOW development. 


Sixth, the departmental or regional Source Selection Authority must 
choose the right contractors for the omnibus contract. This authority 
should base its selection upon the best value “trade-off” approach,'”? rather 
than the “lowest cost technically acceptable” standard,'*®° to ensure that 





175. FAR, supra note 46, at 37.602-1. Since this task-order will involve an omni- 
bus multiple award acquisition, the team needs to first define the overall scope of the basic 
contract. The statement of work for each task order will then be performance-based in 
accordance with the guidance of the Department or Region. 

176. Welch, supra note 170, at 2. 

177. Issuing this guidance to assist all installations with the development of SOWs 
will further promote the IMA goal of standardization of installation services. 

178. Recently, the U.S. Department of Commerce began using performance-based 
methods to acquire security guard services. Telephone Interview with E. Darlene Bullock, 
Contracting Officer. Commerce Acquisition Solutions, Business Solutions Office, U.S. 
Department of Commerce (Jan. 31, 2003). For an example of performance standards and 
measures used with a security guard services contract see, U.S. DepaRTMENT OF COMMERCE, 
Request for Quotation for U.S. Department of Commerce Security Guard Services, RFQ 
NO. SA1301-03-RQ-0009 (Jan. 23, 2003) (on file with the author U.S. Department of 
Commerce Business Solutions Office and the author) (providing performance-based stan- 
dards and measures for such requirements as roving patrols, entrance control, and emer- 
gence response activities). 

179. FAR, supra note 46, at 15.101-1. 

180. /d. at 15.101-2. 
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appropriate tradeoffs can be made in determining the acceptable contractor 
pool.'*! Once this authority determines the pool, installations should be 
able to use the “lowest cost technically acceptable”'®? standard to issue 
performance-based task orders. 


Finally, all installations must effectively manage the performance of 
each task order. This management not only entails a strong quality assur- 
ance and surveillance plan (QASP), but also a strong partnership with the 
contractor. First, as part of the QASP, installations must define appropri- 
ate inspection or acceptance criteria, linked directly to the performance 
objectives in the statement of work. Contractors must understand this 
linkage and be aware of the penalties for poor performance. Second, 
installations should appoint multiple contracting officer representatives or 
inspectors to monitor contractor performance.'*? Third, the contracting 
officer and their representatives should meet monthly with the contractor 
to review performance levels and discrepancies. Finally, the department 
or region should require detailed quarterly reports on the performance of 
each task order. This will ensure the effective monitoring of all security 
guard functions throughout CONUS. These reports will provide useful 
guidance for obtaining even higher quality security guard services in future 
acquisitions. 


In summary, using a multiple award omnibus contract, coupled with 
performance-based contracting methods, will support DOD and Army 





181. Note also that DFARS 212.102 now authorizes contracting officers to use FAR 
Part 12 procedures for any performance-based service contract or task order valued at $5 
million or less, so long as, certain specified criteria are met. DFARS, supra note 46, at 
212.102. Although this authority may make contracting for such services easier, this autho- 
rization is only temporary in nature (ending on 30 October 2003). Unless extended, this 
authority will provide little assistance in the development of a comprehensive contract 
security program. 

182. Although installations will be able to use the “best value approach” in issuing 
task orders, this approach seems unnecessary. Once the Department or region determines 
the group of contractors, which are able to meet the agency’s screening criteria, installations 
should be able to choose the contractor simply, which offers the lowest cost technically 
acceptable services for their task orders 

183. See AR 190-56, supra note 95, para. 1-4(i)(3)(b) (requiring the contracting 
officer's representative (COR) to be the Provost Marshal of the installation concerned). 
See also Implementation Message § 332, supra note 96, para. 3.H.(6) (reiterating the COR 
requirement of AR 190-56). 
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management goals as well as maximize quality through increased compe- 
tition and contractor innovation. 


3. Satisfying Congress 


As discussed throughout Parts II and III, Congress has historically 
shown concern with two main aspects of contracting for private security: 
the quality of the security used to protect DOD installations'** and the gov- 
ernment’s use of quasi-military armed forces. As demonstrated through- 
out this Part, this program addresses each of these concerns. 


First, regarding quality, Congress has shown concern with the control 
of installation security functions, the potential for labor disputes, and the 
training level of contracted security personnel. Fortunately, by using 
omnibus contracts at the departmental or regional level, the Army can con- 
trol the quality of the services procured, and therefore can provide signifi- 
cant stability, standardization, and control across the service. Moreover, 
if the employees of one contractor should strike, the contract will have suf- 
ficient vendors available to obtain substitute services quickly. Regarding 
training, § 332 requires all vendors to have training and recruitment stan- 
dards that are comparable to the DOD security personnel. The Army need 
only define these standards and make them mandatory requirements in the 
omnibus contract. By controlling general security guard contracting at the 
departmental or regional level, the Army will ensure all CONUS installa- 
tions have high quality security services. 


Second, by restricting private sector contracts to the provision of gen- 
eral security guard services, the Army will in no way use private quasi-mil- 
itary armed forces as described in Part II.A.2.'* 





184. As discussed in Part II.B.1 supra, the original congressional opponents of 10 
U.S.C. § 2465 (2000) asserted that Congress enacted this statute to appease government 
employee unions. The possibility that any contracted security program would ever satisfy 
the concerns of government employee unions is highly unlikely. See supra text accompa- 
nying note 16. As such, the program advocated by this article focuses upon meeting con- 
gressional concerns related to the quality of contracted security forces as well as concerns 
related to governmental use of quasi-military armed forces. 

185. See supra text accompanying note 50. 
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Consequently, this program will fully address each of the historic con- 
gressional concerns which led to the development of both 5 U.S.C § 3108 
and 10 U.S.C. § 2465. As such, this program will not only effectively 
implement the Army’s new temporary contractual authority, but will also 
provide strong support for a renewed request for a complete repeal of the 
statutory restrictions. The repeal of these restrictions will play a key role 
in the Army’s transformation efforts. Specifically, this program will per- 
mit the Army to use the A-76 process to study the feasibility of contracting 
out security positions currently held by federal government personnel. 
This process should allow the Department to shift essential resources to the 
performance of “core competencies;”'®® to use competition to obtain 
higher quality security services; and most importantly, to establish cost- 
effective, long-term installation force protection programs throughout 
CONUS. 


V. Conclusion 


As demonstrated throughout this article, the Army continues to face 
significant statutory restrictions in the development of a comprehensive 
contract security program to meet the long-term needs of CONUS 
installations. Although Congress has provided some temporary relief, it 
continues to express significant concerns regarding the quality and use of 
private security forces in the DOD, as evidenced by the vague, compli- 
cated, and limited contractual authority created by both the U.S.A. 
PATRIOT Act and the NDAA for FY 2003. By understanding and 
addressing these historic concerns, the Army can use this limited contrac- 
tual authority to develop a broad-based security program, which will sup- 
port a renewed request for the repeal of these antiquated restrictions. 





186. See Third Wave Memo, supra note 9 (stating, “The Army must focus its ener- 
gies and talents on our core competencies—functions we perform better than anyone else— 
and seek to obtain other needed products or services from the private sector where it makes 
sense.”). Id. 
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NO SHIRT, NO SHOES, NO STATUS: UNIFORMS, 
DISTINCTION, AND SPECIAL OPERATIONS IN 
INTERNATIONAL ARMED CONFLICT 


Major WitwiaM H. Ferree, IIT! 


The United States is in international armed conflict with Country 
X, a nation that harbors terrorist group Y. A U.S. Special Oper- 
ations Force (SOF) has been tasked to conduct a direct action 
raid to destroy a group Y terrorist cell in Country X. Both X and 
Y forces have been declared hostile. Two days before the antic- 
ipated raid, several reconnaissance teams are inserted to gather 
information on the objective and to assume sniper positions to 
support the follow-on raid force. These reconnaissance teams 
are inserted wearing local civilian clothing to help avoid detec- 
tion, and they will remain in civilian clothing throughout the mis- 
sion to conceal their true identity. After two days of reporting 
from near the objective, one of the reconnaissance teams identi- 
fies a building where several members of Country X’s armed 
forces and terrorists from group Y conduct daily meetings. 


The mission of the raid force is to kill or capture all members of 
Country X's armed forces and terrorist group Y found at the 
building. The reconnaissance teams are instructed that a sniper 
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shot from one of the teams will initiate the raid on the building. 
The raid force, wearing black jumpsuits with no indicia of rank, 
service, or nationality, launches by helicopter into an insert 
point, and then moves to an attack position just off the objective. 
With perfect synchronization, a reconnaissance team sniper in 
civilian clothing engages an unsuspecting terrorist, and the raid 
force rushes in to complete the assault. The other reconnais- 
sance teams, still in civilian clothing, provide overwatch and a 
base of fire for the raid force. 


I. Introduction 


Current U.S. operations in Afghanistan against the war on terrorism 
highlight the increased role special operations forces will likely play in 
future conflicts. The above fictional scenario is typical of a mission that 
special operations forces train for, and may be called on to perform, in 
today’s world-environment. This scenario raises some important law of 
war (LOW) considerations for U.S. forces. The LOW delineates criteria 
that combatants must meet to gain prisoner of war (POW) status, and it 


obligates combatants to distinguish themselves from civilians.* Further, 
the LOW limits the conduct that combatants can engage in while dressed 
in civilian clothing, violations of which may result in a loss of POW status 
as well as disciplinary action against the combatants and their superiors.° 


First, this article briefly discusses the two types of armed conflict and 
how the type of armed conflict determines which body of the LOW 
applies. Next, the article examines the issue of POW status, and how 
obtaining this coveted status is directly related to the LOW principle of dis- 
tinction and the wearing of a uniform or some other fixed identifying 
emblem. In sections VI and VII, this article examines the conduct of mil- 
itary operations in civilian clothes, and how this conduct could result in a 
LOW violation (perfidy) or the loss of POW status (spying) depending on 
the type of conduct engaged in. Finally, this article examines the Supreme 
Court case, Ex parte Quirin,’ and how the Court's holding, though contra- 





2. Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 
art. 4(A)(1), 6 U.S.T. 3316, 75 U.N.T.S. 135 [hereinafter GPW]. 

3. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating 
to the Protection of Victims of International Armed Conflicts, June 8, 1977, art. 37(1)(c), 
1125 U.N.T.S. 3 [hereinafter Protocol I]. 

4. 317 US. 1 (1942). 
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dictory to the current state of the LOW regarding distinction and spying, is 
nevertheless binding on the U.S. armed forces. 


II. Type of Armed Conflict 


When analyzing a question under the LOW, one must first determine 
whether the armed conflict in question is international or internal because 
the type of conflict determines which body of the LOW applies. Interna- 
tional armed conflicts, defined in Common Article 2 of the Geneva Con- 
ventions of 1949, trigger the entire body of the LOW, whereas conflicts 
classified as internal, defined by Common Article 3 of the Geneva Con- 
ventions,° do not. This article assumes that the United States is in an inter- 
national armed conflict with Country X.’ As a result, the complete body 
of the LOW applies to the conflict, primarily the Hague Regulations,* the 
four Geneva Conventions of 1949,? and Protocol I.!° 





5. Geneva Convention for the Amelioration of the Condition of the Wounded and 
Sick in Armed Forces in the Field, Aug. 12, 1949, art. 2, 6 U.S.T. 3114, 75 U.N.TS. 31 
{hereinafter GWS]; Geneva Convention for the Amelioration of the Condition of Wounded, 
Sick, and Shipwrecked Members, Aug. 12, 1949, art. 2, 6 U.S.T. 3217, 75 U.S.T.S. 85 
[hereinafter GWS Sea]; GPW, supra note 2; Geneva Convention Relative to the Protection 
of Civilian Persons in Time of War, Aug. 12, 1949, art. 2, 6 U.S.T. 3516, 75 U.N.T.S. 287 
{hereinafter GC]. Common Article 2 of the Geneva Conventions defines international 
armed conflicts as “all cases of declared war or any other armed conflict which may arise 
between two or more of the High Contracting Parties, even if the state of war is not recog- 
nized by one of them.” Article 1(4) of (Protocol I) expanded the definition of international 
armed conflict to include “[a}]rmed conflicts in which peoples are fighting against colonial 
domination and alien occupation and against racist regimes in the exercise of their nght of 
self determination.” Protocol I, supra note 3, art.1(4). The United States specifically dis- 
agrees with Article 1(4)’s expansion of Common Article 2. See Michael J. Matheson, 
Remarks in Session One: The United States Position on the Relation of Customary Inter- 
national Law to the 1977 Protocols Additional to the 1949 Geneva Conventions, 2 Am. U. 
J. Int’: L. & Por’y 419, 425 (1987). 

6. Common Article 3 defines internal armed conflicts as “[cJonflicts which are not 
of an international character.” GWS, supra note 5, art. 3; GWS Sea, supra note 5, art. 3; 
GPW, supra note 2, art. 3; GC, supra note 5, art. 3. A detailed discussion of the criteria 
for meeting the definition of internal armed conflict is beyond the scope of this article. 
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III. Status 


After determining the type of conflict, one must resolve the issue of 
status. Status is inextricably linked to all questions regarding the LOW 
because status determines the duties owed or owing to people or objects, 
or who or what may be lawfully targeted. For example, as discussed 
below, POWs are immune from prosecution for their lawful, pre-capture 
warlike acts (combatant immunity).'' Similarly, one may not target per- 
sons characterized as noncombatants or civilians as long as the noncomba- 
tants refrain from actively participating in hostilities.'* As the opening 





7. The conclusions of this article could change substantially if the scenario involved 
internal armed conflict. The DOD Law of War Program states that it is DOD policy to com- 
ply with the LOW “in the conduct of military operations and related activities in armed con- 
flict, however such conflicts are characterized.” U.S. Dep’t or Derense, Dir. 5100.77, 
DOD Law or War Procram para. 5.3.1 (8 Dec. 1998) [hereinafter DOD Dir. 5100.77]. 
Chairman of the Joint Chiefs of Staff Instruction 5810.01A, Implementation of the DoD 
Law of War Program, likewise states: 


The Armed Forces of the United States will comply with the law of war 
during all armed conflicts, however such conflicts are characterized, and, 
unless otherwise directed by competent authorities, the US Armed 
Forces will comply with the principles and spirit of the law of war during 
all other operations. 


CHAIRMAN OF THE Joint Cuiers OF Starr, Instr. 5810.01B, IMPLEMENTATION OF THE DOD Law 
oF WaR ProcraM para. 4(a) (27 Aug. 1999) [hereinafter CJCSI 5810.01B]. While itis U.S. 
policy to comply with the spirit and intent of the LOW in all conflicts, exactly which prin- 
ciples are so fundamental under the LOW that the United States will apply as a matter of 
policy in all conflicts remains to be seen. 

8. Hague Convention IV Respecting the Laws and Customs of War on Land, 
Annexed Regulations, Oct. 18, 1907, 36 Stat. 2277, T.S. No. 539 [hereinafter Hague Reg- 
ulations]. The United States considers the entire body of the Hague Regulations to be 
reflective of customary international law and binding on all parties, whether or not they are 
signatories. U.S. Der’t or Army, FieL> MANuAL 27-10, THe Law or LAND WarFarE para. 6 
(18 July 1956) [hereinafter FM 27-10). 

9. See supra note 4. 

10. See generally Matheson, supra note 5 (providing an in-depth discussion of 
which articles of Protocol I the United States considers as either reflective of customary 
international law or deserving of such status). While the United States has not ratified Pro- 
tocol I, the United States recognizes many of its provisions as customary international law 
and the U.S. armed forces follow these provisions in international armed conflict. Id. 

11. Commentary on the Protocol Additional to the Geneva Convention of 12 August 
1949, and Relating to the Protection of Victims of Non-International Armed Conflicts 515 
[hereinafter Commentary, Protocol 1}. 

12. Protocol I, supra note 3, art 37(1)(c). 
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scenario primarily concerns the status of people, the following discussion 
focuses on people instead of objects. 


The status of lawful combatants is critical to members of the armed 
forces because it brings with it the privilege of combatant immunity. 
Combatant immunity protects lawful combatants, on capture, from prose- 
cution under the capturing nation’s domestic law for pre-capture warlike 
acts as long as these acts were performed in accordance with the LOW." 
As Bothe, Partsch, and Solf state in their commentary on Protocol I: 


{Combatant immunity] provides immunity from the application 
of municipal law prohibitions against homicides, wounding and 
maiming, or capturing persons and destruction of property, so 
long as these acts are done as acts of war and do not transgress 
the restraints of the rules of international law applicable in armed 
conflict.'4 


The Hague Regulations of 1907 were the first international convention to 
define fully who qualified for combatant status, and conversely, noncom- 
batant status.'> Article 4 of the Geneva Convention Relative to the Treat- 
ment of Prisoners of War (GPW) built on this definition and is the current 
authority for determining who is a lawful combatant.'® Article 4A(1) of 
the GPW states: 

A. Prisoners of war,'’ in the sense of the present Convention, 
are persons belonging to one of the following categories, who 
have fallen into the power of the enemy: 





13. See Major Geoffrey S. Corn, “To Be or Not to Be, That Is the Question” Con- 
temporary Military Operations and the Status of Captured Personnel, Army Law., June 
1999, at 1, 14-15; see also Commentary, Protocol I, supra note 11, at 510. 

14. Micnaet Botue et Ac., New Ruces ror Victims OF ARMED ConrLicts: COMMEN- 
TARY ON THE Two 1977 ProtocoLs ADDITIONAL TO THE GENEVA CONVENTIONS OF 1949, at 243 
(1982). Conversely, 


Civilians who participate directly in hostilities, as well as spies and 
members of the armed forces who forfeit their combatant status, do not 
enjoy that privilege, and may be tried, under appropriate safeguards, for 
direct participation in hostilities as well as for any crime under municipal 
law which they might have committed. 


Id. at 244. 
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(1) Members of the armed forces of a Party to the conflict as 
well as members of militias or volunteer corps forming part of 
such armed forces. '® 


Thus, “{[mJembers of the armed forces of a Party to the conflict’!? are 
accorded POW status, and consequently combatant immunity, when cap- 





15. See Hague Regulations, supra note 8, arts. 1-3. The Hague Regulations provide 
the following regarding who qualifies for belligerent status: 


Article 1: The laws, rights, and duties of war apply not only to armies, 
but also to militia and volunteer corps fulfilling the following conditions: 


(1) To be commanded by a person responsible for his 
subordinates; 

(2) To have a fixed distinctive emblem recognizable at a 
distance; 

(3) To carry arms openly; and 

(4) To conduct their operations in accordance with the laws 
and customs or war. 


In countries where militia or volunteer corps constitute the army, or form 
any part of it, they are included under the denomination “army.” 


Article 2: The inhabitants of a territory which has not been occupied, 
who, on the approach of the enemy, spontaneously take up arms to resist 
the invading troops without having had time to organize themselves in 
accordance with Article 1, shall be regarded as belligerents if they carry 
arms openly and if they respect the laws and customs of war 


Article 3: The armed forces of the belligerent parties may consist of 
combatants and non-combatants. In the case of capture by the enemy, 
both have a right to be treated as prisoners of war 


Id. 

16. See Commentary, III Geneva Convention Relative to the Treatment of Prisoners 
of War 51 (1960) [hereinafter Commentary, GPW] (“[T]he present Convention [GPW] is 
not limited by the Hague Regulations nor does it abrogate them, and cases which are not 
covered by the text of this Convention are nevertheless protected by the general principles 
declared in 1907.”). 

17. Although the GPW uses the term “prisoner of war” instead of the terms “lawful 
combatant” or “combatant immunity,” it is understood under the GPW and the accompa- 
nying commentaries that the term POW applies only to lawful combatants that have fallen 
into enemy hands, and encompasses “combatant immunity.” /d. at 46-47; Commentary, 
Protocol I, supra note 11, at 509; Borne eT AL., supra note 14, at 233-34. Bothe states, 
“The essence of prisoner of war status under the [GPW] is the obligation imposed on the 
Detaining Power to respect the privilege of combatants who have fallen into its power.” 
BotHe ET AL., supra note 14, at 243-44. 
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tured. Despite this language, however, further analysis reveals that mem- 
bership in the armed forces of a party to the conflict is not the only 
requirement to be a POW. Certain inherent requirements and responsibil- 
ities concomitant with such membership must also be met. 


The term “member of the armed forces of a Party to the conflict” 
implies several things. First, this term “refers to all military personnel, 
whether they belong to the land, sea, or air forces” of a State, and is gener- 
ally considered to encompass the regular, uniformed armed forces of a 
State.2° This term also connotes an organizational structure, a chain of 
command, and a means of identification.”' Article 4A(2) of the GPW pro- 
vides further clarification. It accords POW status to: 


Members of other militias and members of other volunteer corps, 
including those of organized resistance movements, belonging to 
a Party to the conflict provided that such militias or volunteer 
corps, including such organized resistance movements, fulfill 
the following conditions: 


(a) that of being commanded by a person responsible for 


his subordinates; 

(b) that of having a fixed distinctive sign recognizable at 
a distance; 

(c) that of carrying arms openly; [and] 

(d) that of conducting their operations in accordance 
with the laws and customs of war.?? 





18. GPW, supra note 2, art. 4A(1). Article 4 of the GPW provides for several cate- 
gories of persons entitled to POW status in addition to Article 4A(1), which are not perti- 
nent to this discussion. These include: members of militias and other volunteer corps 
meeting certain criteria, id. art. 4A(2); “members of an armed force who profess allegiance 
to a Government not recognized by a detaining power.” id. art. 4A(3); “persons who 
accompany the force,” id. art. 4A(4); crews of ships and aircraft of the civil fleet, id. art. 
4A(5); inhabitants of a non-occupied territory who rise up in a levee en masse, id. art. 
4A(6); persons belonging to, or having belonged, to an armed force of an occupied territory, 
id. art. 4B(1); and persons belonging to one of the above categories who are found in a neu- 
tral or non-belligerent country and who must be interned under international law, id. art. 
4B(2). 

19. Id. art. 4A(1). 

20. Commentary, GPW, supra note 16, at 51. 

21. dd. at 51-67. 

22. GPW, supra note 2, art. 4A(2). These four criteria originally appeared in Article 
1 of the Hague Regulations and were incorporated nearly verbatim into Article 4A(2) of the 
GPW. See also Hague Regulations, supra note 8, art. 1. 
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Thus, members of militia or resistance forces who meet these four criteria 
are accorded POW status just the same as a member of the regular armed 
forces to a party to the conflict. 


While Article 4A(2) of the GPW specifically does not apply to mem- 
bers of the regular armed forces of a party to the conflict,”’ the drafters of 
the GPW crafted the four criteria of Article 4A(2) because they believed 
these criteria were indicative of the characteristics inherent in the regular 
armed forces of a State.*4 Bothe makes the clearest statement on this point: 


Other than the reference to the “armed forces of a Party to the 
conflict” in Article 4A(1), the Geneva Conventions do not 
explicitly prescribe the same qualifications for regular armed 
forces. It is generally assumed that these conditions were 
deemed, by the 1874 Brussels Conference and the 1899 and 
1907 Hague Peace Conferences, to be inherent in the regular 
armed forces of States. Accordingly, it was considered to be 
unnecessary and redundant to spell them out in the Conventions. 
It seems clear that regular armed forces are inherently organized, 
that they are commanded by a person responsible for his subor- 
dinates and that they are obliged under international law to con- 
duct their operations in accordance with the laws and customs of 
war.” 


This only seems logical, since it would be unreasonable to accord POW 
status, and the accompanying privilege of combatant immunity, to an orga- 
nization that met a far lower standard than that met by the regular armed 
force of a state. Thus, while Article 4A(2) does not apply to the regular 
armed forces, the four criteria listed therein do apply because these criteria 
are already deemed inherent in the regular armed forces of a state.?° 


On 7 February 2002, the United States made clear its position on this 
matter when the White House announced that it considered the Geneva 
Conventions applicable to Taliban detainees, but not to al Qaeda detain- 





3. GPW, supra note 2, art. 4A(2)(b); Commentary, GPW, supra note 16, at 49. 
. Commentary, GPW, supra note 16, at 51-67; Botue et AL., supra note 14, at 234- 


5. BOTHE ET AL., supra note 14, at 234-35. 
. Commentary, GPW, supra note 16, at 49. 
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ees.2’? During a press conference on this matter, Mr. Ari Fleischer, the 
White House Press Secretary, stated: 


To qualify as POWs under Article 4, al Qaeda and Taliban 
detainees would have to have satisfied four conditions: They 
would have to be part of a military hierarchy; they would have to 
have worn uniforms or other distinctive signs visible at a dis- 
tance; they would have to have carried arms openly; and they 
would have to have conducted their military operations in accor- 
dance with the laws and customs of war. The Taliban have not 
effectively distinguished themselves from the civilian popula- 
tion in Afghanistan. Moreover, they have not conducted their 
operations in accordance with the laws and customs of war... . 
In any case, the United States would always be covered by the 
Geneva Convention, our military, because as I mentioned, under 
Article 4, you have to wear a uniform, you have to wear an insig- 
nia, Carry your weapons outside, be distinguishable from the 
civilian population, all of which covers our military.”® 


Clearly, the U.S. position is that the four criteria provided in Article 4A(2) 
are inherent in the definition of regular armed forces, and must be met by 
combatants before they are afforded POW status. 


IV. Distinction 


As discussed above, one of the prerequisites for gaining POW status 
is wearing a distinctive sign or emblem.”? This requirement of identifica- 
tion is critical because it encompasses one of the fundamental principles of 
the LOW—distinction. The principle of distinction is codified in article 48 
of Protocol I, which states: 


In order to ensure respect for and protection of the civilian pop- 
ulation and civilian objects, the Parties to the conflict shall at all 
times distinguish between the civilian population and combat- 
ants and between civilian objects and military objectives and 
accordingly shall direct their operations only against military 
objectives.*° 





27. Press Release, Office of the Press Secretary, the White House, Status of Detain- 
ees at Guantanamo (Feb. 7, 2002) (on file with author). 
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Although the United States has not ratified Protocol I, it treats 
article 48 as customary international law.*! 





28. Id. A DOD General Counsel briefing paper on this same matter states: 


[The Taliban] are not the regular armed forces of any government. 
Rather, they are an armed group of militants who have oppressed and ter- 
rorized the people of Afghanistan and have been financed by, and in turn 
supported, a global terrorist network. They do not meet the criteria under 
which members of militias can receive POW status either. To qualify as 
POWs, militias must satisfy four conditions: they must be part of a mil- 
itary hierarchy; they must wear uniforms or other distinctive sign visible 
at a distance; they must carry arms openly; and they must conduct their 
operations in accordance with the laws and customs of war. The Taliban 
have not effectively distinguished themselves from the civilian popula- 
tion of Afghanistan. Moreover, they have not conducted their operations 
in accordance with the laws and customs of war... . The Taliban do not 
qualify under Article 4(a)(3) which covers “members of the regular 
armed forces who profess allegiance to a government or authority not 
recognized by the Detaining Power” because the Convention applies 
only to regular armed forces who possess the attributes of regular armed 
forces, i.e. distinguish themselves from the civilian population and con- 
duct their operations in accordance with the laws and customs of war. 


Memorandum from the Department of Defense General Counsel, to Military Departments 
General Counsels and Judge Advocates General, subject: Background on Status and Treat- 
ment of Detainees (7 Feb. 2002) (on file with author). The briefing paper references Arti- 
cle 4(a)(3) because the United States never officially recognized the Taliban as the official 
government of Afghanistan. /d at 8. Article 4(a)(3) was specifically written for this sort of 
situation and requires the armed forces of that “unrecognized regime” to meet the same cri- 
teria as that imposed on the regular armed forces of a party to be afforded POW status. 
GPW, supra note 2, art 4(a)(3) 

29. Id. art. 4A(2)(b) 

30. Protocol I, supra note 3, art. 48. 

31. See Matheson, supra note 5, at 425. Although Matheson does not mention arti- 
cle 48, one can surmise the position of the United States based on Matheson’s comments 
regarding articles 44 and 45. See Protocol I, supra note 3, arts. 44-45, 48. Matheson states 
that the United States specifically rejects articles 44 and 45 because they reduce the require- 
ment for obtaining POW status to carrying arms openly in some situations, thereby blurring 
the distinction between combatant and civilian. Matheson states: “[W]e support the prin- 
ciple that combatant personne! distinguish themselves from the civilian population when 
engaging in military operations.” Matheson, supra note 5, at 425. These comments indi- 
cate that the United States considers distinction critical to the LOW. 
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The principle of distinction is of fundamental importance to the LOW. 
Regarding Article 48, the Commentary to Protocol I states: 


The basic rule of protection and distinction is confirmed in this 
article. It is the foundation on which the codification of the laws 
and customs of war rests: the civilian population and civilian 
objects must be respected and protected in armed conflict, and 
for this purpose they must be distinguished from combatants and 
military objectives. The entire system established in The Hague 
in 1899 and 1907 and in Geneva from 1864 to 1977 is founded 
on this rule of customary law.*? 


To understand Article 48 completely, one must read it in conjunction 
with Articles 43, 44, and 50 of Protocol I.*? Article 43 defines “combat- 
ant,”>4 Article 50 defines “civilian,”*> and Article 44 determines when the 
distinction between the two must be in effect.*® Article 43(2) defines com- 
batants as members of the armed forces of a party to the conflict and is 
derived generally from Article 4 of the GPW.*’ Article 43(2) states that 
combatants are entitled to participate directly in hostilities, which is 
intended to clearly codify the principle of combatant immunity that was 
only implicitly mentioned in the Hague Regulations and the GPW.*® Arti- 
cle 50 uses a negative definition of civilian—anyone not meeting the cri- 
teria of Article 4A(1), (2), (3), and (6) of the GPW or Article 43 of Protocol 
1.5? Article 44(3) of Protocol I reaffirms the principle of distinction by 





32. Commentary, Protocol I, supra note 11, at 598. 

33. See Protocol I, supra note 3, arts. 43-44, 50. 

34. See id. art. 43. 

35. See id. art. 50. 

36. See id. art. 44. 

37. See id. art. 43(2). Article 43(1) of Protocol I states: 


The armed forces of a Party to the conflict consists of all organized 
armed forces, groups and units which are under a command responsible 
to that Party for the conduct of its subordinates, even if that Party is rep- 
resented by a government or an authority not recognized by an adverse 
Party. Such armed forces shall be subject to an internal disciplinary sys- 
tem which, inter alia, shall enforce compliance with the rules of interna- 
tional law applicable in armed conflict. 


Id. art. 43(1). Matheson’s article is silent regarding the U.S. position on whether Article 43 
of Protocol I reflects customary international law or deserves such status. See generally 
Matheson, supra note 5. 

38. Commentary, Protocol I, supra note 11, at 510, 515. 

39. Protocol I, supra note 3, art. 50. 
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requiring combatants to distinguish themselves from the civilian popula- 
tion during an attack or while preparing for an attack.*° 


These Articles of Protocol I, when read in conjunction with Article 4 
of the GPW, squarely address the matter of armed forces and identification. 
Parties to the conflict must distinguish between combatants and civilians 
when conducting military operations. Not only must parties to the conflict 
refrain from targeting civilians and civilian objects, they must also ensure 
that their own combatants are distinguishable from civilians.*' This inter- 
relationship between the armed forces, civilians, identification, and com- 
batant immunity has been accurately described as a “quid pro quo.”*? 
Only lawful combatants are entitled to the privilege of combatant 
immunity. To qualify for this privilege, combatants must distinguish 
themselves from the civilian population. While this eases an opponent’s 
ability to identify the combatants as legitimate targets, it is the price to 
obtain combatant immunity.** 


To summarize, the LOW places a duty on parties to a conflict to dis- 
tinguish combatants from civilians. This is a reciprocal duty, requiring all 
parties to distinguish among enemy combatants and civilians when con- 
ducting military operations“ and to ensure a party’s own armed forces are 


distinguishable from enemy combatants and civilians.*° This principle of 
distinction is fundamental under the LOW and has been codified since the 


Hague Regulations of 1907.*° This principle was inherent in GPW Article 


4’s definition of POW status*’ and carried through in the definition of com- 
batant in Protocol I, Article 43.48 Further, Protocol I specifically 
addresses this distinction again in Article 44(3), requiring combatants to 
distinguish themselves during an attack and in military operations prepa- 
ratory to an attack.4? As demonstrated in the following sections, distin- 





40. See id. art. 44(3). 

41. See generally id. art. 48 (indicating that distinction is a reciprocal duty placed 
on all parties to the conflict); Borne Er Av., supra note 14, at 281-83. 

42. Major Geoffrey S. Com, /nternational and Operational Law Note, Army Law., 
June 1999, at 35-37. 

43. Id. 

44. BOorTHE ET AL., supra note 14, at 282-84. 

45. Id. 

46. Commentary, Protocol I, supra note 11, at 598. 

47. See GPW, supra note 2, art. 4. 

48. See Protocol I, supra note 3, art. 43. 

49. Id. art. 44(3). 
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guishing combatants from civilians is critical because failure to do so 
could result in violations of the LOW. 


V. Uniforms 


Regular armed forces and the wearing of uniforms appear to go hand 
and hand. The GPW, however, does not specifically state that a person 
must wear a uniform to be considered a member of a regular armed force, 
at least not in the sense of a complete head-to-toe outfit that one normally 
associates with regular armed forces. The Commentary to Protocol I 
States: 


The drafters of the 1949 Convention, like those of the Hague 
Convention, considered that it was unnecessary to specify the 
sign which members of the armed forces should have for the pur- 
poses of recognition. It is the duty of each State to take steps so 
that members of its armed forces can be immediately recognized 
as such and to see to it that they are easily distinguishable from 
members of the enemy armed forces or from civilians.*° 


Thus, states are free to choose their armed forces uniform, so long as it is 
readily distinguishable from the enemy and civilians. 


In discussing the requirement for a distinct sign for irregular forces, 
the Commentary says the sign, while substituting for the requirement of a 
uniform, must be continuously worn and distinctive not only in the manner 
of distinguishing the wearer from the civilian population, but also in that 


all members of the group wear the same sign or emblem.*' The require- 


ment that the sign distinguish the wearer from the civilian population does 
not mean a general civilian population, but the specific civilian population 
where the wearer is operating. Further, the sign must be recognizable at a 
comparable distance to that of a traditional uniform, and it must be “fixed” 
in that it cannot be easily taken on and off.°? The Council of Government 
Experts for the drafting of Article 4 of the GPW suggested that the lan- 
guage should read “habitually and constantly display a fixed distinctive 
sign recognizable at a distance.”°> The drafters rejected this proposal 





50. Commentary, GPW, supra note 16, at 52. 
Sl. Id. at 59-61. 

52. Id. at 60. 

53. Id. at 59-60. 
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because they wanted to retain the “fixed distinctive sign” language first 
used in the Hague Regulations. Additionally, the drafters indicated that 
they considered the phrase “habitually and constantly” redundant with the 
term “fixed” in this context.** Thus, it is apparent that the drafters intended 
the term fixed to mean the same as habitually and constantly display.* 


What particular item or items will qualify as a uniform is far from 
clear. In regard to particular items of apparel, the Commentary to the GPW 
provides: “It may be a cap (although this may frequently be taken off and 
does not seem fully adequate), a coat, a shirt, an emblem or a colored sign 
worn on the chest.”°® That a cap may not be a sufficient sign focuses on 
the requirement that the sign must also be fixed, in other words, not easily 
removed. Conversely, the Commentary to Article 39 of Protocol I 
(Emblems of Nationality) states: 


In temperate climates it is customary for a uniform to consist of 
regulation headdress, jacket and trousers, or equivalent clothing 
(flying suits, specialist overclothes, etc.). However, this is not a 
rule, and “any customary uniform which clearly distinguished 
the member wearing it from a non-member should suffice.” 
Thus a cap or an armlet etc. worn in a standard way is actually 
equivalent to a uniform.*” 


Thus, under the GPW, the Commentary says that a cap might be insuffi- 
cient because it is too easily removed. Under Protocol I, however, the 
Commentary considers a cap sufficient to be a uniform. This dichotomy 
illustrates the extent to which this remains a gray area in the LOW. 


It appears that the drafters of both the GPW and Protocol I intended 
that combatants distinguish themselves from the local civilian population 
with a sign or emblem. To qualify, this sign or emblem must be fixed in 
that it is not easily detached or removed. Further, fixed also denotes that 
the sign or emblem must be constantly worn and not conveniently removed 
by the combatant to blend in with the local population. Additionally, the 





54. Id. at 59-61 

55. Id. at 59-60 

56. Id. at 60. 

57. Commentary, Protocol I, supra note 11, at 468. This quotation is from the Com- 
mentary discussing Article 39, Emblems of Nationality, which prohibits using enemy uni- 
forms “while engaging in attacks or in order to shield, favor, protect, or impede military 
operations.” /d. at 465-68. While discussing a different article in a different Convention, 
this discussion is persuasive in determining what qualifies as an appropriate uniform. 
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sign or emblem must be such that it does, in fact, distinguish the combatant 
from the civilian population where the combatant is operating. While it is 
unlikely that this requirement will impact the traditional armed forces uni- 
form, it will impact those forces that only wear a sign or emblem. The sign 
or emblem these forces rely on must be sufficiently different from the dress 
of the civilian population to ensure their identification as combatants. 


The drafters of both the GPW and Protocol I, however, did not indi- 
cate that regular armed forces cease wearing traditional uniforms. In fact, 
it is apparent that the opposite is true. Paragraph 7 of Article 44, Protocol 
I, entitled Combatants and Prisoners of War, states: “This Article is not 
intended to change the generally accepted practice of States with respect to 
wearing of the uniform by combatants assigned to the regular, uniformed 
armed units of a Party to the conflict.”°* Paragraph 3 of Article 44, Proto- 
col I, relaxes the requirements for obtaining POW status for irregular 
forces in certain conflicts short of international armed conflict, merely 
requiring that such forces carry arms openly in certain circumstances.*° 
Concern was so high that this paragraph would encourage regular armed 
forces to stop wearing uniforms that the working group for Article 44 
drafted paragraph 7 to reiterate the traditional rule that the wearing of uni- 
forms is the primary means for armed forces to distinguish themselves 
from civilians. 


As previously noted, the drafters of the GPW considered a distinctive 
sign or emblem as inherent to a regular armed force, thus its inclusion as 
one of the four criteria required for irregular forces to gain POW status.*! 
International law scholar Dieter Fleck expressed belief that Article 44(7) 





58. Protocol I, supra note 3, art. 44(7). While the United States specifically objects 
to Article 44 of Protocol I because it reduces the criteria for obtaining POW status in some 
situations, see GPW, supra note 2, art. 4A(2)(b), the U.S. would likely not have qualms with 
paragraph 7 of Article 44. The United States has consistently stated that it supports the 
principle that combatants must distinguish themselves from the civilian population while 
engaged in military operations. Matheson, supra note 5, at 425. Since paragraph 7 furthers 
this principle by encouraging regular armed forces to continue to wear traditional military 
uniforms, the United States would likely support this specific provision of Article 44. /d. 

59. See Protocol I, supra note 3, art. 44(3). 

60. BorHE ET AL., supra note 14, at 257. 

61. See supra notes 23-26 and accompanying text. 
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reflects a rule of customary international law that requires members of the 
regular armed forces of a party to wear a uniform.® Fleck states: 


[Paragraph 7 of Article 44, Protocol I] refers to a rule of interna- 
tional customary law according to which regular armed forces 
shall wear the uniform of their party to the conflict when directly 
involved in hostilities. This rule of international customary law 
had by the nineteenth century already become so well estab- 
lished that it was held to be generally accepted at the Conference 
in Brussels in 1874. The armed forces listed in Article 4(1) of 
the GPW are undoubtedly regarded as “regular” armed forces 
within the meaning of this rule. This is the meaning of “armed 
forces” upon which the identical Articles I of the Hague Regula- 
tions of 1899 and 1907 were based. 


The GPW drafters, however, concluded that requiring a partisan or resis- 
tance force to wear a complete uniform was an unobtainable goal. Thus, 
the compromise was the fixed distinctive sign to distinguish the force from 
civilians and the enemy. While this compromise relaxes the requirement 
of the traditional uniform, it also reaffirms that combatants must clearly 
distinguish themselves from the civilian population. 


Having determined that lawful combatants must wear a uniform or 
some sort of device or emblem to distinguish themselves from civilians, 
the next issue is when the uniform or device must be worn to comply with 
the LOW. Article 44(3) of Protocol I answers this question. The first 
sentence of Article 44(3) obligates combatants to distinguish themselves: 
(1) “while engaged in an attack”; and (2) in any “military operations pre- 
paratory to an attack.”© Remember that Article 44(3) was written prima- 
rily to address guerilla warfare situations,®’ thus the limitation on when 
distinction from civilians is required. The drafters of Article 44(3) 
believed that the danger to civilians would be greatest if guerillas wearing 
civilian clothing could simply emerge from a crowd, produce weapons, 
and begin firing.©* The drafters wanted to ensure that guerilla forces were 
required to distinguish themselves from the civilian population in opera- 





62. See Protocol I, supra note 3, art. 44(7); Dierer FLeck eT AL., THE HANDBOOK OF 
HUMANITARIAN Law IN ARMED Conr.icts 76 (1995). 

63. Id. 

64. Commentary, GPW, supra note 16, at 54-55. 

65. Protocol I, supra note 3, art. 44(3). Similar to Article 44(7), the United States 
would probably agree with the first sentence of Article 44(3) because it reaffirms the prin- 
ciple of distinction. See id. arts. 44(3), 44(7). Matheson, supra note 5, at 42S. 
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tions preceding an attack. Despite Article 44(3)’s focus on guerilla opera- 
tions, the drafters clearly intended Article 44(3) to apply to all combatants 
in international armed conflict, whether members of the regular armed 
forces or guerillas. 


Requiring combatants to distinguish themselves “while engaged in an 
attack” seems unambiguous.’”? The phrase “military operations prepara- 


tory to an attack,” is open to debate.’! Bothe asserts that this phrase should 
be interpreted broadly based on the purpose of distinction, which is to min- 
imize danger to the civilian population. In this view, administrative and 
logistical activities conducted before an attack should fall under the mean- 
ing of the phrase because they are likely carried out close to the civilian 
population.’ The Commentary only mentions that this phrase should 





66. Protocol I, supra note 3, art. 44(3). The first sentence of Article 44(3), Protocol 
I, states: “In order to promote the protection of the civilian population from the effects of 
hostilities, combatants are obliged to distinguish themselves from the civilian population 
while they are engaged in an attack or in a military operation preparatory to an attack.” /d. 
But see Commentary, Protocol I, supra note 11, at 528 (“It is certain that the humanitarian 
principle requiring appropriate clothing, applies throughout military operations in all cases 
which are not covered by the second sentence of this [paragraph 3 of Article 44].”). It is 
unclear what the Commentary to Protocol I means regarding appropriate clothing since, as 
demonstrated earlier, the Commentary to Protocol I and the Commentary to the GPW con- 
tradict each other concerning what items of apparel qualify as a uniform. See supra notes 
56-57 and accompanying text 

67. Borne Et AL., supra note 14, at 245-48 

68. Commentary, Protocol I, supra note 11, at 520-28 


The purpose of this rule, of course, is to protect the civilian population 
by deterring combatants from concealing their arms and feigning civilian 
non-combatant status, for example, in order to gain advantageous posi- 
tions for the attack. Such actions are to be deterred in this fashion, not 
simply because they are wrong (criminal punishment could deal with 
that), but because this failure of even minimal distinction from the civil- 
ian population, particularly if repeated, places that population at great 
risk 


Id. at $33. 
69. Id. at 527; Borne et AL., supra note 14, at 251-52. 
70. Commentary, Protocol I, supra note 11, at 527. 
71. Id. 
72. BOoTHE ET AL., supra note 14, at 252. 
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cover “any action carried out with a view to combat,”’’ which is a less than 


helpful insight. Fleck is silent on this issue.” 


The second sentence of Article 44(3) may shed additional light on the 
meaning of “military operations preparatory to an attack,” because the two 
criteria requiring combatants to distinguish themselves listed in sentence 
two are remarkably similar to the criteria for combatant distinction listed 
in sentence one. Sentence two provides: 


Recognizing, however, that there are situations in armed con- 
flicts where, owing to the nature of the hostilities an armed com- 
batant cannot so distinguish himself, he shall retain his status as 
a combatant, provided that, in such situations, he carries his arms 


openly: 


(a) during each military engagement, and 

(b) during such time as he is visible to the adversary while he is 
engaged in military deployment preceding the launching of an 
attack in which he is to participate.” 


By its clear language, this sentence is an exception to the general rule con- 
tained in Article 44(3)’s first sentence. This provision only applies in 
occupied territories and in armed conflicts described in Article 1(4) of Pro- 
tocol I—armed conflicts against colonial domination, alien occupation, 
and racist regimes.” Commentators reviewed by the author are silent as 
to why the drafters chose slightly different language for the criteria in sen- 
tence one versus sentence two. Notwithstanding the limited application of 
Article 44(3)’s second sentence, arguably one may apply the Protocol I 
Commentary regarding the application of the criteria in sentence two in 
general to the criteria of sentence one. Both sentences of Article 44(3) 
address the same fundamental requirement—distinction—and both sen- 
tences contain similarly worded criteria for determining when combatants 
must maintain distinction. 


Like the “while engaged in an attack” language in sentence one, the 
phrase “during each military engagement” in the second sentence is fairly 
unambiguous and not mentioned by the commentators reviewed by the 





. Commentary, Protocol I, supra note 11, at 527. 
. See generally Fleck eT AL., supra note 62. 
Protocol I, supra note 3, art. 44(3). 
FLECK ET AL., supra note 62, at 77; BoTHE ET AL., supra note 14, at 251-52. 
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author. Sentence two’s second criterion, however, receives significant 
coverage, especially regarding the interpretation of the term “military 
deployment.” Fleck states that Germany and several other States under- 
stand “military deployment” to mean “any movement towards the point 
from which an attack is to be launched.”””? The Commentary to Protocol 
I supports this point, stating that the United States, the United Kingdom, 
Australia, Canada, the Netherlands, and the Republic of Korea all made a 
declaration of understanding regarding Article 44(3)’s second sentence 
that “the term ‘deployment’ signifies any movement towards a place from 
which an attack is to be launched.”’® The Commentary to Protocol I inter- 
prets this understanding to mean that deployment begins when combatants 
move from an assembly or rendezvous point with the intention of advanc- 
ing on their objective.’”? Other countries (such as Egypt, Qatar, and the 
United Arab Emirates) and the Palestine Liberation Organization under- 
stand the phrase to only cover the final movements to firing positions or 
the moments immediately before the attack.8° Although these are just 
examples of some of the countries mentioned, they illustrate that countries 
typically not known for adhering to the LOW are the ones backing the later 
interpretation. 


Bothe supports the view of the United States and the United Kingdom 
as correct when considered in light of the rule’s objective, the protection of 
civilians. Bothe quotes Dr. Hans Blix, head of the Swedish delegation, 
who stated: 


If a guerilla movement were systematically to take advantage of 
the surprise element that lies in attacking while posing as civil- 
ians until—as one expert said “a split second before the 
attack” —it would inevitably undermine the presumption, which 
is vital to maintain, namely that unarmed persons in civilian 
dress, do not attack. The result of undermining or eliminating 
this presumption is bound to have dreadful consequences for the 
civilian population.*! 


The Commentary to Protocol I sums up the varying understandings of the 
term “military deployment” by indicating that the second sentence’s word- 





77. FLECK ET AL., supra note 62, at 78. 

78. Commentary, Protocol I, supra note 11, at 534 n.57; BoTHE eT AL., supra note 
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ing was a significant compromise among the Diplomatic Conference del- 
egates and that “[t}he interpretation of the term ‘deployment’ remained the 
subject of divergent views.”*? 


If one considers the commentary on the meaning of “military deploy- 
ment” in sentence two of Article 44(3) to apply to the interpretation of 
“military operations preparatory to an attack” in sentence one, the meaning 
of the latter phrase becomes clearer. Combatants are required to distin- 
guish themselves from the civilian population not only during an attack, 
but also when preparing for an attack. Preparing for an attack likely 
encompasses making final preparations in an assembly area before begin- 
ning an operation as well as movements to a final assembly area before 
commencing an attack. Considering the understanding that the United 
States, United Kingdom, and other countries took regarding the phrase 
“military deployment,” combatants must distinguish themselves earlier in 
an operation, rather than later, to protect the civilian population and pre- 
vent the dissolution of the principle of distinction.** This is an extremely 
unsettled area of Protocol I; many parties simply agreed to disagree on the 
meaning of key phrasing.** 


Although portions of Article 44(3) remain unsettled, its application 
can have serious implications for the U.S. armed forces. Failure to distin- 
guish U.S. combatants from civilians properly “during an attack” and dur- 
ing “military operations preparatory to an attack” is a violation of Article 
44(3),®5 and consequently, a violation of the LOW. Article 86 of Protocol 
I affirmatively obligates the parties to the conflict to prevent LOW viola- 
tions, and it sanctions commanders if they knew or should have known of 
a violation and failed to prevent it.*° Article 86 provides: 


1. The High Contracting Parties and the Parties to the conflict 
shall repress grave breaches, and take measures necessary to 





82. Commentary, Protocol I, supra note 11, at 536 

83. Id. 

84. Id. 

85. Protocol I, supra note 3, art. 44(3). 

86. /d. art. 86. The United States supports the principles contained within Articles 
86 and 87 of Protocol | and finds they are either reflective of customary international law 
or deserve such status. Matheson, supra note 5, at 428. For a detailed discussion of the 
evolution of the principle of command responsibility and the U.S. view on this topic, see 
Major Michael L. Smidt, Yamashita, Medina, and Beyond: Command Responsibility in 
Contemporary Military Operations, 164 Mur. L. Rev. 155 (2000). 
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suppress all other breaches, of the Conventions or of this Proto- 
col which result from a failure to act when under a duty to do so. 


2. The fact that a breach of the Conventions or of this Protocol 
was committed by a subordinate does not absolve his superiors 
from penal or disciplinary responsibility, as the case may be, if 
they knew, or had information which should have enabled them 
to conclude in the circumstances at the time, that he was commit- 
ting or was going to commit such a breach and if they did not 
take all feasible measures within their power to prevent or 
repress the breach.®’ 


Importantly, Article 86 covers acts of omission as well as acts of com- 
mission. The drafters of Article 86 found that the 1949 Geneva Conven- 
tions adequately covered acts of commission in their recitation of grave 
breaches, but that they did not adequately cover acts of omission; hence, 
the drafters included specific language at the end of Article 86(1).8* Arti- 
cle 86(2) was included to tie the responsibility for LOW breaches to the 
need for POW status,®? which requires members of an armed force to be 
commanded by someone responsible for their conduct.” After all, the pur- 
pose of mandating a “responsible commander” is to ensure that the force 
complies with the LOW.*' A commander is subject to sanctions under 
Article 86(2) if the following conditions are met: 


(a) The superior concerned must be the superior of the subordi- 
nate; 

(b) The commander knew, or had information which should 
have enabled him to conclude that a breach was committed or 
was going to be committed; and 

(c) The commander did not take the measures within his power 
to prevent it.” 





87. Protocol I, supra note 3, art. 86. Article 86 of Protocol I applies to all breaches 
of the LOW, not only to grave breaches. Commentary, Protocol I, supra note 11, at 1010- 
11. For purposes of Protocol I, grave breaches include those previously enumerated in the 
Geneva Conventions of 1949, id. at 1009, as well as those outlined in Articles 11 and 85 of 
Protocol I. Protocol I, supra note 3, art. 85. 

88. Commentary, Protocol I, supra note 11, at 1007-09. 

89. See Protocol I, supra note 3, art. 86(2). 

90. GPW, supra note 2, art. 4. 

91. Commentary, Protocol I, supra note 11, at 1011. 

92. Id. at 1012-13. 
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The Commentary to Protocol I specifically mentions the failure of combat- 
ants to distinguish themselves in accordance with paragraphs 3 and 7 of 
Article 44 as an example of a breach the drafters intended Article 86 to 
address.?° 


Article 87 of Protocol I complements Article 86. It requires com- 
manders to prevent and report breaches of the Conventions and Protocol 
and to discipline those under their command who commit violations of the 
LOW. Article 87, entitled “Duty of Commanders,” states: 


1. The High Contracting Parties and the Parties to the conflict 
shall require military commanders, with respect to members of 
the armed forces under their command and other persons under 
their control, to prevent and, where necessary, suppress and 
report to competent authorities breaches of the Conventions and 
of this Protocol. 


2. In order to prevent and suppress breaches, High Contracting 
Parties and Parties to the conflict shall require that, commensu- 
rate with their level of responsibility, commanders ensure that 
members of the armed forces under their command are aware of 
their obligations under the Conventions and this Protocol. 


3. The High Contracting Parties and Parties to the conflict shall 
require any commander who is aware that subordinates or other 
persons under his control are going to commit or have committed 
a breach of the Conventions or of this Protocol, to initiate such 
steps as are necessary to prevent such violations of the Conven- 
tions or this Protocol, and, where appropriate, to initiate disci- 
plinary or penal action against violations thereof.”4 


Article 87 applies to all commanders, regardless of their rank or level 
of responsibility.°° As with Article 86, holding commanders responsible 
for the actions of their subordinates is directly linked to the requirement 
that combatants must be commanded by a “person responsible” to obtain 
POW status.*© Article 87, however, goes further than Article 86, requiring 





93. See id. at 1009. 

94. Protocol I, supra note 3, art. 87. 

95. Commentary, Protocol I, supra note 11, at 1019. Under Article 87, acommander 
is defined as someone who “exercises command responsibility.” Protocol I, supra note 3, 
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commanders to “prevent,” “suppress,” and “report” breaches of the 
LOW.®’ Thus, commanders are not only liable for the underlying 
breaches of their subordinates under Article 86, they may also be liable 
under Article 87 for failing to prevent and report LOW breaches. Further, 
Article 87(3) requires commanders to initiate disciplinary action against 
subordinates who commit breaches of the LOW.” 


Department of Defense Directive (DODD) 5100.77, DOD LOW Pro- 
gram, and Chairman of the Joint Chiefs of Staff Instruction 5810.01, 
Implementation of the DOD LOW Program, further delineate the princi- 
ples of educate, train, prevent, and report contained in Articles 86 and 87 
of Protocol I. To prevent LOW violations, these authorities require all 
DOD components to establish a LOW program to teach all U.S. service 
members their obligations and responsibilities under the LOW. Addition- 
ally, these authorities require that all “reportable incidents”'™ be reported, 
investigated, and if warranted, corrected with disciplinary action. '°! 





97. Protocol I, supra note 3, art. 87. 

98. Commentary, Protocol I, supra note 11, at 1019-23. 

99. See DOD Dir. 5100.77, supra note 7; CICSI 5810.01B, supra note 7. 

100. DOD Dir. 5100.77, supra note 7, para. 3.2 (defining “reportable incident” as 
“{a] possible, suspected, or alleged violation of the law of war.”). 

101. /d. para. 4, CJCSI 5810.01B, supra note 7, para. 4. For example, DOD Dir. 
5100.77 states: 


It is DOD policy to ensure that: 


(1) The law of war obligations of the United States are observed and 
enforced by the DOD Components. 


(2) An effective program to prevent violations of the law of war is 
implemented by the DOD Components 


(3) All reportable incidents committed by or against U.S. or enemy per- 
sons are promptly reported, thoroughly investigated, and, where appro- 
priate, remedied by corrective action. 


DOD Dir. 5100.77, supra note 7, para. 4. These authorities also require, as a matter of pol- 
icy, that the U.S. armed forces apply the “spirit and principles” of the LOW in all conflicts 
no matter how they are characterized. DOD Dir. 5100.77, supra note 7, para. 5.3.1; CJCSI 
5810.01B, supra note 7, para. 4. As previously mentioned, this article does not address the 
applicable LOW in internal armed conflicts, but DOD Dir. 5100.77 and CJCSI 5810.01B 
may make many of the principles discussed in this article applicable to internal armed con- 
flicts. 
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While the heads of the DOD components, the Secretaries of the Mil- 
itary Departments, and the commanders of the combatant commands are 
all tasked with implementing this guidance, primary responsibility for 
implementation of this policy falls to the commanders of the combatant 
commands.'®? These authorities also require that legal advisers be made 
available at appropriate levels of command to ensure that the U.S. military 
operations are planned and executed in accordance with the applicable 
LOW.'® Finally, DODD 5100.77 paragraph 6 provides detailed guidance 
on the reporting requirements for LOW violations.'™ 


VI. Perfidy 


The prohibition against perfidy was first codified in Article 23(b) of 
the Hague Regulations.'®> Perfidy means the breaking, or a breach, of 
faith, and it devolves from the concept of chivalry that originated during 
the Middle Ages.'® As codified in Article 37 of Protocol I, perfidy means 
the abuse of a protected status under the LOW to gain an advantage over 
the enemy.!® Article 37(1) of Protocol I states: 


It is prohibited to kill, injure or capture an adversary by resort to 
perfidy. Acts inviting the confidence of an adversary to lead him 
to believe that he is entitled to, or obliged to accord, protection 
under the rules of international law applicable in armed conflict, 
with intent to betray that confidence, shall constitute perfidy. 
The following acts are examples of perfidy: 


(a) the feigning of an intent to negotiate under a flag of truce or 
of a surrender; 





102. DOD Dir. 5100.77, supra note 7, para. 5.8.1; CJCS1 5810.01B, supra note 7, 
encl. A, para. 3. 
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104. See DOD Dir. 5100.77, supra note 7, para. 4. 

105. Hague Regulations, supra note 8, art. 23 (b). Article 23(b) states, “(I]t is espe- 
cially forbidden . . . . [t]o kill or wound treacherously individuals belonging to the hostile 
nation or army ....” Jd. This provision stills applies as customary international law. 
Commentary, Protocol I, supra note 11, at 431. 

106. Fordham University, Medieval Sourcebook: Humbert de Romans, On Markets 
& Fairs, c. 1270, available at http://www.fordham.edu/halsall/source/1270romans.html 
(last visited Feb. 20, 2004). 

107. BorTueE ET AL., supra note 14, at 203-04; Commentary, Protocol I, supra note 11, 
at 430-35. 
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(b) the feigning of an incapacitation by wounds or sickness; 


(c) the feigning of civilian, non-combatant status; and 


(d) the feigning of protected status by the use of signs, emblems 
or uniforms of the United Nations or of neutral or other States or 
Parties to the conflict. ! 


The United States interprets Article 37 of Protocol I to reflect custom- 
ary international law.'® The intent of Article 37(1) is to prevent the disso- 
lution of certain fundamental protections under the LOW. As the 
Commentary to Protocol I states, “The central element of the definition of 
perfidy is the deliberate claim to legal protection for hostile purposes.”''° 
If parties to a conflict were allowed to lure an enemy into an unfavorable 
situation by feigning a protected status, respect for these protections would 
slowly dissipate until they were meaningless, with fateful consequences 
for the persons the LOW intends to protect.''' As a result, Article 37(1) 
limits perfidy to those acts involving the fundamental protections afforded 
the wounded and sick, noncombatants or civilians, neutral parties, and 
flags of truce or surrender. Notably, Article 37(1)(a)-(d) only provides 
examples of prohibited acts of perfidy, not an exhaustive list.''” 


It is important not to confuse perfidy with legitimate ruses of war, 
which Article 37(2) specifically permits.''? Legitimate ruses involve 
deception, but not a breach of faith involving a protection applicable under 
the LOW.''* Further, Article 37(1) of Protocol I does not prohibit all acts 
of perfidy that occur during armed conflict. Article 37(1) essentially 





108. Protocol I, supra note 3, art. 37(1). 

109. Matheson, supra note 5, at 425. 

110. Commentary, Protocol I, supra note 11, at 435. 

111. Borne et AL., supra note 14, at 202-03. 

112. /d. at 205. 

113. See Protocol |, supra note 3, art. 37(2). Article 37(2) of Protocol | provides: 


Ruses of war are not prohibited. Such ruses are acts which are intended 
to mislead an adversary or to induce him to act recklessly but which 
infringe no rule of international law applicable in armed conflict and 
which are not perfidious because they do not invite the confidence of an 
adversary with respect to protection under the law. The following are 
examples of such ruses: camouflage, decoys, mock operations and mis- 
information. 
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focuses on combat by only prohibiting those acts of perfidy that result in 
the death, injury, or capture of an adversary.''> Furthermore, the act of 
perfidy must be the proximate cause of the death, injury, or capture of the 
enemy.''© The Commentary to Protocol I considers this a specific weak- 
ness of Article 37 because it may be almost impossible to determine where 
to draw the line.''’? Additionally, if the intent of Article 37 is to prevent 
the dissolution of certain fundamental protections under the LOW, limiting 
perfidious conduct only to those acts which result in death, injury, or cap- 
ture of the enemy may not go far enough in ensuring respect for these pro- 
tections.'!® 


The Commentary to Protocol I also suggests that an attempted act of 
perfidy that Article 37(1) would prohibit (if the act were successful) should 
likewise be prohibited. The rationale is that a party should not benefit 
from the failure of an otherwise punishable act.''? Fleck disagrees, saying 
that failure to actually kill, injure, or capture the enemy through one of the 
means listed in Article 37(1)(a)-(d) is not perfidious within the plain mean- 





114. Borne ET AL., supra note 14, at 206-07. Bothe states: “The essential distinc- 
tion between perfidy and treachery on the one hand, and non-perfidious deception is that 
the latter neither contravenes any specific rules of international law applicable in armed 
conflict, nor invites confidence of an adversary with respect to protection under interna- 
tional law.” /d. 

115. Id. at 203-04; Commentary, Protocol I, supra note 11, at 432-33. 

116. BorTHE ET AL., supra note 14, at 204. 

117. Commentary, Protocol I, supra note 11, at 432-35. 

118. BorTHE ET AL., supra note 14, at 204. The Commentary to Protocol I acknowl- 
edges that limiting prohibited perfidy to only those acts intended to kill, injure, or capture 
creates a gray area not satisfactorily addressed by the current version of Article 37(1). The 
Commentary states: 


Moreover, it seems that a prohibition which is restricted to acts which 
have a definite result would give the parties to the conflict a considerable 
number of possibilities to indulge in perfidious conduct which was not 
directly aimed at killing, injuring, or capturing the members of the armed 
forces of an adverse party, but at forcing them to submit to tactical or 
operational measures which will be to their disadvantage . . . people will 
then be killed, injured, or captured in the course of combat. It will be no 
easy matter to establish a causal relation between the perfidious act that 
has taken place and the consequences of combat . This gray area 
forms a subject of permanent controversy in practice as well as in theory. 


Commentary, Protocol I, supra note 11, at 432-33. 
119. Id. 
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ing of Article 37. Fleck submits that his position accords with the belief of 
most parties who participated in Article 37’s drafting.'”° 


The portion of Article 37 directly relevant to the fictional scenario at 
the beginning of this article is paragraph (1)(c), which prohibits the killing, 
injuring, or capture of an enemy by “feigning . . . civilian, non-combatant 
status.”'?' The original International Committee of the Red Cross (ICRC) 
draft of Article 37(1)(c) submitted to the drafting committee reads “the dis- 
guising of combatants in civilian clothing.”'*? The drafting committee 
found that the version of Article 37(1)(c) as it currently reads was more 
accurate and comprehensive. While ultimately rejected, the proposed 
ICRC draft indicates Article 37(1)(c)’s ultimate intent. Of note, commen- 
tators consider the comma between the words “civilian” and “noncomba- 
tant” in Article 37(1)(c) to be the conjunction “or” as reflected in the 
French translation of Protocol I.'2° 


As previously mentioned, Article 50 of Protocol I defines a civilian as 
anyone not fitting Protocol I Article 43’s definition of combatant.'*4 
Under Article 4 of the GPW and Article 43 of Protocol I, members of the 
regular armed forces of a party, and certain other categories of individuals, 
are considered combatants.'*> An inherent characteristic of combatants is 
the requirement that they wear a distinctive sign or emblem, or somehow 
ensure that they distinguish themselves from the civilian population.'?6 
This is the quid pro quo for being accorded combatant immunity.'*’ It fol- 
lows then that combatants who fail to distinguish themselves from the 
civilian population, or actually disguise themselves as civilians, are “feign- 





FLECK ET AL., supra note 62, at 472. 
Protocol I, supra note 3, art. 37(1)(c). 
. Commentary, Protocol I, supra note 11, at 436-37; BoTHe ET AL., supra note 14, 


BorTuE ET AL., supra note 14, at 206. 

Protocol I, supra note 3, art. 50. 

See GPW, supra note 2, art. 3; Protocol I, supra note 3, art. 43. 
. GPW, supra note 2, art. 4A(2). 

See supra text accompanying notes 41-43. 
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ing . . . civilian, non-combatant status,”'?® and if they kill, injure, or capture 
the enemy as a result, they have violated Article 37(1)(c). 


In discussing Article 37(1)(c), the Commentary states: 


A combatant who takes part in an attack, or in a military opera- 
tion preparatory to an attack, can use camouflage and make him- 
self virtually invisible against a natural or man-made 
background, but he may never feign a civilian status and hide 
amongst a crowd. This is the crux of the rule.'2? 


It is understandable why this is the crux of the rule. An increased protec- 
tion for civilians was one of the primary goals of the drafters of Protocol I. 
Once combatants begin disguising themselves as civilians, or failing to 
distinguish themselves from civilians, to gain an advantage over the 
enemy, civilians will become suspect and ultimately targets in interna- 
tional armed conflict. Combatants cannot be expected to honor protec- 
tions accorded under the LOW if their opponent continuously abuses these 
protections to gain military advantage. Fleck made perhaps the strongest 
statement the author found on the importance of Article 37(1)(c): 


Of most importance in that respect is [Article 37(1)(c)], because 
the feigning of civilian, non-combatant status in order-to attack 
the enemy by surprise constitutes the classic case of “treacherous 
killing of an enemy combatant” which was prohibited by Article 
23(b) of the Hague Regulations; it is the obvious case of dis- 
graceful behavior which can (and should) be sanctioned under 
criminal law as a killing not justified by the laws of war, making 
ita common crime of murder. Obscuring the distinction between 
combatants and civilians is extremely prejudicial to the chances 
of serious implementation of the rules of humanitarian law; any 
tendency to blur the distinction must be sanctioned heavily by 
the international community; otherwise the whole system based 
on the concept of distinction will break down.'*° 





128. Protocol I, supra note 3, art. 37(1)(c). 

129. Commentary, Protocol I, supra note 11, at 438. 

130. FLECK ET AL., supra note 62, at 471. See also Botue ET AL., supra note 14, at 
205 (“{E]xample (c) reinforces the principle of distinction between combatants and the 
civilian population and is therefore indispensable to the protection of civilians against the 
hazards of war, a principal goal of Protocoi !.”’). 
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Statements such as these from Fleck and from the Commentary should 
leave no doubt of the importance the international community places on 
the fundamental principle of distinction. 


Article 37(1)(c) does not, however, prohibit all acts of killing, wound- 
ing, or capturing the enemy while attired in civilian clothing. Only the 
wearing of civilian clothing with the intent to deceive the enemy that 
results in his death, injury, or capture is perfidious conduct within the 
meaning of Article 37(1)(c).'*' The intent to deceive, instead of the wear- 
ing of civilian clothing, is the gravamen of the prohibition. One can think 
of many instances where U.S. service members may have to defend them- 
selves while wearing civilian clothing. For example, U.S. service mem- 
bers could find their base camp under attack while in the midst of physical 
training (PT) or lounging in their tent. The LOW obviously does not 
require them to change from liberty attire into their uniforms before taking 
up arms to defend themselves. Any resulting death or injury to the attack- 
ers is not perfidious conduct because the service members are not wearing 
civilian clothing with the intent to deceive the enemy. 


Article 37(1)(c) must be read in conjunction with Article 44(3) of Pro- 
tocol I to be understood fully.'°2_ Both Articles 37(1)(c) and 44(3) caused 
quite a bit of consternation within their respective drafting committees 
because it appeared they directly conflicted with each other.'*> As dis- 
cussed above, Article 44(3) requires all combatants to distinguish them- 
selves from the civilian population during an attack and in military 
operations in preparation for an attack. The second sentence of Article 
44(3), however, also reduces the requirement for POW status to the sole 
condition of carrying arms openly in conflicts when the nature of the hos- 
tilities (the conflicts enumerated in Article 1(4) of Protocol I) prevents 
combatants from distinguishing themselves from the civilian popula- 
tion. '54 


Several delegations feared that combatants who complied with the 
second sentence of Article 44(3) could still find themselves subject to a 
charge of perfidy under Article 37(1)(c) if they killed, injured, or captured 
the enemy. This is because they would likely be dressed in civilian cloth- 





131. Protocol I, supra note 3, art. 37(1)(c). 

132. dd. arts. (37)(1)(c), 44(3). 

133. Commentary, Protocol I, supra note 11, at 521. The Commentary of Protocol 
I states that Article 44 was “one of the most bitterly disputed Articles at the Conference.” 
Id. 

134. Protocol I, supra note 3, art. 44(3). 
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ing while engaged in combat, and thus could be accused of feigning civil- 
ian, noncombatant status. The last sentence of Article 44(3) was 
specifically drafted to allay these fears: “Acts which comply with the 
requirements of this paragraph shall not be considered perfidious within 
the meaning of Article 37, paragraph I(c).”'*5 Thus, irregular forces 
engaged in the conflicts outlined in Article 1(4) of Protocol I only need to 
carry arms openly to distinguish themselves properly under Article 44(3). 
If they do this, they cannot be charged with perfidy for feigning civilian, 
noncombatant status under Article 37(c)(1). 


VII. Spies 


A charge of perfidy is not the only danger a combatant faces when 
participating in armed conflict while wearing civilian clothing. Combat- 
ants found in enemy-controlled territory while wearing civilian clothing 
may be viewed as engaging in espionage and treated as spies. Spying is 
not a violation of international law or the LOW.'** The combatant caught 
spying, however, is not entitled to POW status and is subject to the captur- 
ing nation’s domestic laws.'*7 Article 46 of Protocol I builds on the prin- 
ciples enunciated in Articles 24 and 29 of the Hague Regulations,'** 
stating in part: 


(1) Notwithstanding any other provision of the Conventions or 
the Protocol, any member of the armed forces of a Party to the 
conflict who falls into the power of an adverse Party while 
engaging in espionage shall not have the right to the status of 
prisoner of war and may be treated as a spy. 


(2) A member of the armed forces of a Party to the conflict who, 
on behalf of that Party and in a territory controlled by as adverse 
Party, gathers or attempts to gather information shall not be con- 





135. Id 

136. Borne ET AL., supra note 14, at 264. Spying can also involve wearing the 
enemy’s uniform, instead of civilian clothing, while operating in enemy-controlled terri- 
tory. In addition, wearing the uniform of the enemy may also violate Article 39(2) of Pro- 
tocol I. See Protocol I, supra note 3, art. 39(2). The implications of Article 39(2) are 
beyond the scope of this article. Notably, the United States specifically disagrees with the 
prohibition on the use of enemy uniforms in military operations as provided in Article 
39(2). Matheson, supra note 5, at 425; see also W. Hays Parks, Air War and the Law of 
War, 32 A.F. L. Rev. 76 0.259 (1990). 

137. Borne ET AL., supra note 14, at 264. 
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sidered as engaging in espionage if, while so acting, he is in the 
uniform of his armed forces.!%? 


Articles 46(1) and (2), when read together, codify the customary rule 
that the combatant found behind enemy lines in civilian clothing while try- 
ing to gather information about the enemy is not entitled to POW status 
and the accompanying combatant immunity.'*° Consequently, this com- 
batant is subject to trial and punishment under the capturing nation’s 
domestic laws not only for espionage,'*' but also for any pre-capture war- 
like acts. By its language, Article 46 does not address espionage by civil- 
ians. Civilian espionage remains subject to Article 29 of the Hague 
Regulations. ' 


Although Article 46(2) actually defines a spy by stating who is not a 
spy, the definition is clearer than the one provided in Article 29 of the 
Hague Regulations. Article 29 of the Hague Regulations defines a spy as 
one who acts “clandestinely or under false pretenses” and exempts soldiers 
who do not wear a “disguise.”'*? While this language was intended to 
encompass the wearing of civilian clothing by combatants within the def- 





138. Article 24 of the Hague Regulations provides: “Ruses of war and the employ- 
ment of measures necessary for obtaining information about the enemy and the country are 
considered permissible.” Hague Regulations, supra note 8, art. 24. Article 29 of the Hague 
Regulations states: 


A person can only be considered a spy when, acting clandestinely or on 
false pretenses, he obtains or endeavors to obtain information in the zone 
of operations of the belligerent, with the intent of communicating it to 
the hostile party. 


Thus, soldiers not wearing a disguise who have penetrated into the zone 
of operations of the hostile army, for the purpose of obtaining informa- 
tion, are not considered spies .. . . 


Id. art. 29. 

139. Protocol I, supra note 3, art. 46. 

140. Matheson is silent on whether the United States views Article 46 of Protocol I 
as reflective of customary international law. See generally Matheson, supra note 5. The 
United States, however, views Articles 24 and 29 of the Hague Regulations as reflective of 
customary international law, FM 27-10, supra note 8, para. 6, and at a minimum is bound 
by these provisions. 

141. Conviction for espionage has traditionally been punished with death to provide 
a strong deterrent to spying. Commentary, Protocol 1, supra note 11, at 562-65; BoTHE ET 
AL., supra note 14, at 264-65. 

142. Borne ET AL., supra note 14, at 267. 

143. Hague Regulations, supra note 8, art. 29. 
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inition of spying, it does not explicitly say so.'“* Under Article 46(2), the 
key to the definition is wearing the uniform of the combatant’s nation. 
Members of the armed forces of a party who wear their nation’s uniform 
while gathering or attempting to gather information in enemy territory are 
not considered spies. Conversely, a member of the armed forces not wear- 
ing a uniform under such circumstances is considered engaging in espio- 
nage and may be treated as a spy. Thus, Article 46(2) eliminates the 
uncertainty of Article 29 of the Hague Regulations by substituting “in the 
uniform of his armed forces” for the “acting clandestinely or under false 
pretenses” and “disguise” language of the Hague Regulations.'45 The 
thrust of this change is that a member of an armed force found in enemy 
territory while not wearing his uniform is presumed to be “acting clandes- 
tinely and under false pretenses”’'*° as provided in Article 24 of the Hague 
Regulations. 


The term “espionage” as used in Article 46(1) encompasses the 
phrase “gathering or attempting to gather information” used in Article 
46(2) and is at the heart of Article 46 as a whole.'*’ As its the title indi- 
cates, Article 46 is primarily intended to address spies, in which gathering 
or trying to gather information is a critical component. While this may 
seem obvious, it is a crucial component to defining espionage and spies 


because Article 44(3) does not require combatants to distinguish them- 
selves constantly from the civilian population. Article 44(3) only requires 
combatants to distinguish themselves during an attack and in military oper- 
ations preparatory to an attack.'*® Thus, combatants may go into enemy 
territory while wearing civilian clothing, and as long as they are not “gath- 


ering or attempting to gather information”? and they properly distinguish 


themselves as required under Article 44(3), they have neither engaged in 





144. Commentary, Protocol I, supra note 11, at 562-67; Botue et AL., supra note 14, 
at 265-66. 

145. See Hague Regulations, supra note 8, arts. 29, 46. 

146. Id. art. 24. 

147. Id. art. 46(1), (2). 

148. See Protocol I, supra note 3, art. 44(3). 

149. /d. art. 46(2). 
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espionage under Article 46, nor violated the principle of distinction under 
Article 44(3).' This idea was recognized by Bothe, who states: 


It is, therefore, not prohibited for a Party to the conflict contem- 
plating a surprise offensive in a quiet sector, to infiltrate regular 
commando units disguised as civilians into the territory of an 
adverse Party, to lie in wait until needed, provided, that its mem- 
bers distinguish themselves from the civilian population when 
the commando unit begins its preparation for a pre-planned sab- 
otage operation after the major offensive has started.'>! 


Article 46 does not define the phrase “uniform of his armed 
forces.”'>? It was the general belief of the drafters that a uniform, as 
referred to in Article 46, was the same uniform as defined elsewhere in 
Protocol I. The report of the drafting committee for Article 46 states “there 
was no intent to define what constitutes a uniform, but any customary uni- 
form which clearly distinguishes the member wearing it from a nonmem- 
ber should suffice.”'*? Thus, everything discussed above regarding what 
is an appropriate uniform seems equally applicable here. 


VIll. Ex Parte Quirin and U.S. Policy 


The Supreme Court case Ex parte Quirin'** further muddies the 
waters regarding when combatants must distinguish themselves because it 
is directly contradicted by Articles 44(3) and 46 of Protocol I. In Ex parte 
Quirin, the Court decided whether the detention of eight Nazi saboteurs for 
trial by military commission on charges of violating the LOW was in 
accordance with U.S. law. During World War II, a German submarine 
landed these saboteurs on the U.S. east coast. When they landed, they were 
wearing German Marine infantry uniforms, in whole or in part, and were 
carrying explosives, fuses, and timing devices. Upon landing, they 
promptly buried their uniforms, changed into civilian clothing, and pro- 
ceeded to their pre-arranged rendezvous points. The Federal Bureau of 





150. FLEeCK ET AL., supra note 62, at 98-99. Combatants that engage in this type of 
activity in enemy territory, however, will likely lose their right to be treated as POWs. See 
infra Section VIII (discussing the impact of Ex parte Quirin, 317 U.S. 1 (1942)). 

151. Borne eT AL., supra note 14, at 252-53. 

152. See Protocol I, supra note 3, art. 46. 

153. Commentary, Protocol I, supra note 11, at 566; Bote et AL., supra note 14, at 
265. 

317 US. at 1. 
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Investigation subsequently apprehended all eight saboteurs before they 
could carry out their missions.!*° 


In determining that the detention of the eight saboteurs for trial by 
military commission was in accordance with U.S. law, the Court first had 
to determine whether the offenses the Nazis were charged with were, in 
fact, violations of the LOW. Four charges were preferred against each of 
the saboteurs: (1) violation of the LOW;'*° (2) violation of Article 81 of 
the Articles of War, defining the offense of relieving or attempting to 
relieve, or corresponding with or giving intelligence to the enemy; (3) vio- 
lation of Article 82 of the Articles of War, defining the offense of spying; 
and (4) conspiracy to commit the offenses alleged in charges 1, 2, and 3.'°’ 
In deciding that eight saboteurs clearly violated the LOW, the Court stated: 


The spy who secretly and without uniform passes the military 
lines of a belligerent in time of war, seeking to gather military 
information and communicate it to the enemy, or an enemy com- 
batant who without uniform comes secretly through the lines for 
the purpose of waging war by destruction of life or property, are 
familiar examples of belligerents who are generally deemed not 
to be entitled to status as Prisoners of War, but to be offenders 
against the law of war subject to trial and punishment by military 
tribunals. '*8 


In reaching this conclusion, the Court relied heavily on the Hague 
Regulations and the 1940 Rules of Land Warfare promulgated by the U.S. 
War Department.'5? Paragraph 9 of the Rules of Land Warfare, using ver- 
batim language from Article | of the Hague Regulations, defined lawful 





155. Id. at 21-22. 
156. Specification | of Charge I stated that petitioners: 


Being enemies of the United States and acting for . . . the German Reich, 
a belligerent enemy nation, secretly and covertly passed, in civilian 
dress, contrary to the law of war, through the military and naval lines and 
defenses of the United States . . . and went behind such lines, contrary to 
the law of war, in civilian dress . . . for the purposes of committing . . . 
hostile acts, and, in particular, to destroy certain war industries, war util- 
ities and war materials within the United States. 


Id. at 23. 
157. (Id. 
158. /d. at 31. 
159. Id. at 33-34. 
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belligerents as, among other things, those who “carried arms openly” and 
“wore a fixed distinctive emblem.”!'® Conversely, belligerents who 
engaged in hostilities while failing to meet these criteria violate the LOW 
and were considered unlawful belligerents.'®' Thus, the Court based its 
decision, in part, on the principle of distinction. Combatants who fail to 
distinguish themselves appropriately by wearing a fixed distinctive sign 
and carrying arms openly are unlawful belligerents and not entitled to 
engage in combat.'®? From these sources, the Court concluded, “Our 
Government, by thus defining lawful belligerents entitled to be treated as 
prisoners of war, has recognized that there is a class of unlawful belliger- 
ents not entitled to that privilege, including those who though combatants 
do not wear ‘fixed and distinctive emblems.””'® 


In commenting on specification | of charge 1, which alleged unlawful 
belligerency in violation of the LOW, the Court stated: 


This specification so plainly alleges a violation of the law of war 
as to require but brief discussion of petitioners’ contentions. As 
we have seen, entry upon our territory in time of war by enemy 
belligerents, including those acting under the direction of the 


armed forces of the enemy, for the purpose of destroying prop- 
erty used or useful in prosecuting the war, is a hostile and war- 
like act. It subjects those who participate in it without uniform 
to the punishment prescribed by the law of war for unlawful bel- 
ligerents. By passing our boundaries for such purposes without 
uniform or other emblem signifying their belligerent status, or by 
discarding that means of identification after entry, such enemies 
become unlawful belligerents subject to trial and punishment.'™ 


It follows that the Court would find combatants who enter enemy territory 
for whatever purpose, while not wearing their uniform or a fixed and dis- 





160. U.S. Dep’t oF War, FieLD MANuAL 27-10, THe RuLes of LAND WarFARE para. 9 
(1 Oct 1940). Paragraph 9 of the Rules of Land Warfare was derived from Article | of the 
Hague Regulations. See also Hague Regulations, supra note 8, art. |. 

161. Ex parte Quirin, 317 U.S. at 33-34. 

162. Id. at 35. 

163. Id. 

164. Id. at 36-37. 
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tinctive emblem, unlawful combatants who violate the LOW and are not 
entitled to POW status. 


Quirin’s holding, however, actually conflicts with the Hague Regula- 
tions, on which the Court, at least in part, rested its decision." Article 29 
of the Hague Regulations specifically recognizes spying as a permissible 
activity under the LOW.'® Further, spying during armed conflict has long 
been deemed permissible under customary international law.'®” Nonethe- 
less, Quirin finds that “the spy who secretly and without uniform passes 
the military 'ines” is an unlawful belligerent who violates the LOW.'® 
This assertion certainly clouds the holding in Quirin, at least as an inter- 
pretation of the Hague Regulations. 


The Court did not rely solely on the Rules of Land Warfare and the 
Hague Regulations to reach its holding. The Court also relied on the Mil- 
itary Law Manual issued by the War Office of Great Britain, the practice 
of nations, and the legal writings of several authorities on international 
law, to support its conclusion that the saboteurs violated the LOW.'® The 
Court stated: 


By a long course of practical administrative construction by its 


military authorities, our Government has likewise recognized 
that those who during time of war pass surreptitiously from 
enemy territory into our own, discarding their uniform upon 
entry, for the commission of hostile acts involving destruction of 
life or property, have the status of unlawful combatants punish- 
able as such by military commission. This precept of the law of 
war has been so recognized in practice both here and abroad, and 
has so generally been accepted as valid by authorities on interna- 
tional law that we think it must be regarded as a rule or principle 
of the law of war recognized by this Government.'”° 





165. /d. 

166. Hague Regulations, supra note 8, art 29. 

167. Commentary, Protocol I, supra note 11, at 562. 

168. Ex parte Quirin, 317 U.S. at 31. 

169. /d. at 35 n.12. The end of the footnote provides, “These authorities are unani- 
mous in stating that a soldier in uniform who commits the acts mentioned would be entitled 
to treatment as prisoners of war; it is the absence of uniform that renders the offender liable 
to trial for violation of the laws of war.” /d. 

170. Id. at 35-36. 
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Not only does the Court state that it is U.S. Government policy to treat 
as unlawful combatants those combatants that enter enemy territory, for 
whatever purpose, while not wearing their uniforms, but also through the 
last sentence of the above quotation, indicates this is a principle of custom- 
ary international law. In the earlier case, The Paquete Habana,'"' the 
Court held that customary international law was ascertained by looking at 
the practice of nations and the works of international jurists and writ- 
ers!’*the very authorities the Court relied on in reaching the decision in 
Quirin.'? 


Bothe supports the position that Quirin’s holding is indicative of cus- 
tomary international law, stating in his commentary on Article 44 of Pro- 
tocol I: 


Under the practice of States and customary international law, 
members of the regular armed forces of a Party to the conflict 
were deemed to have lost their right to be treated as prisoners of 
war whenever they deliberately concealed their status in order to 
pass behind enemy lines of the adversary for the purposes of: 


(a) gathering military information, or 


(b) engaging in acts of violence against persons or 
property. '”4 


Thus, Bothe concurs with the Quirin holding that the principle that com- 
batants who cross enemy lines while wearing civilian clothing are not enti- 
tled to POW status is reflective of customary international law. 


Bothe does not, however, assert that this conduct amounts to a LOW 
violation. Interestingly, Bothe cites Article 29 of the Hague Regulations, 
paragraph 74 of Field Manual (FM) 27-10, and Quirin in support of this 
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assertion.'’> Paragraph 74 of FM 27-10, the Department of the Army’s 
Law of Land Warfare Manual, states: 


Members of the armed forces of a party to the conflict and mem- 
bers of militia or volunteer corps forming part of such armed 
forces lose their right to be treated as prisoners of war whenever 
they deliberately conceal their status in order to pass behind the 
military lines of the enemy for the purpose of gathering military 
information or for the purpose of waging war by destruction of 
life or property. Putting on civilian clothes or the uniform of the 
enemy are examples of concealment of the status of a member of 
the armed forces.'7° 


Thus, the current Law of Land Warfare Manual relied on by the U.S. armed 
forces agrees in part with the holding in Quirin. Further, the language of 
paragraph 74 of FM 27-10 is nearly identical to the language from the first 
quotation from Quirin cited above, suggesting that the drafters of para- 
graph 74 relied on Quirin’s holding in concluding that combatants found 
behind enemy lines in civilian clothing are not entitled to POW status, and 
consequently, combatant immunity. The important difference between 
Quirin and FM 27-10, however, is that paragraph 74 does not state that 
crossing into enemy territory while wearing civilian clothing is a LOW 
violation. This aligns FM 27-10 with Bothe.'”’ 


Despite its apparently flawed analysis, the Quirin Court’s interpreta- 
tion of the LOW is binding on the U.S. armed forces. First, the Quirin 
holding is based on customary international law due to its reliance on the 
Hague Regulations, which the United States considers as reflective of cus- 


tomary international law,'7* as well as the practice of nations and the 


thoughts of international legal scholars.'”? In the Habana case, the Court 
held that customary international law is part of the federal law, and thus 
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applies as such.'®° The Court based a sizeable part of its holding on spe- 
cific language derived from the Hague Regulations, '*! a treaty to which the 
United States is a party.'*? Article VI of the Constitution provides that 
treaties entered into by the United States are the supreme law of the 
land.'*? Since the ultimate authority of the Court is to interpret U.S. law, 
of which treaty law is a part, its holding is binding on the United States. 
Until the United States ratifies another treaty that supercedes the Hague 
Regulations, or until the customary rule upon which Quirin is based 
changes due to State practice, Quirin remains binding on the United 
States. '*4 


Even assuming arguendo that the Court was mistaken in asserting that 
its position reflected customary international law, its holding may never- 
theless be considered the United States view regarding customary interna- 
tional law on this topic. As late as 1980, the Court of Appeals for the 
Second Circuit in Filartiga v. Pena-Irala'*®> rearticulated the general prin- 
ciple that the domestic legal decisions of a nation are indicative of that 
nation’s views regarding customary international law.'®® At a minimum, 
the holding in Quirin is the United States view regarding the LOW princi- 
ple of distinction and the LOW requirement concerning the wearing of uni- 
forms. 


Quirin significantly impacts U.S. forces because its holding directly 
contradicts Articles 44(2), 44(3), and 46 of Protocol I.'®? Article 44(2) of 
Protocol I provides specific protections regarding the loss of POW status: 


While all combatants are obliged to comply with the rules of 
international law applicable in armed conflict, violations of these 
rules shall not deprive a combatant of his right to be a combatant, 
or, if he falls into the power of an adverse Party, of his right to be 
a prisoner of war, except as provided in [Article 1(3)-(4)].'*8 
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Thus, a combatant can only lose POW status under Protocol I if he 
fails to distinguish himself by carrying arms openly in a conflict described 
in Article 1(4) or if he engages in espionage.'®? Article 46 states that com- 
batants found in enemy territory while wearing civilian clothing and “gath- 
ering or attempting to gather information” may be considered as engaging 
in espionage and treated as spies.'*° It follows that combatants found 
behind enemy lines in civilian clothing while not trying to gather informa- 
tion should not be treated as spies. 


While this may initially seem irrelevant because combatants caught 
behind enemy lines in civilian clothing will likely be treated as spies 
regardless of their activity, there is a difference when Article 46 is read in 
conjunction with Article 44(3).'?' The first sentence of Article 44(3) only 
requires combatants to distinguish themselves “when engaged in an attack 
and in military operations preparatory to an attack.”'*? Thus, Article 44(3) 
permits combatants entering enemy territory in civilian clothing as long as 
they distinguish themselves in an attack and when preparing for an attack. 
The fact that spying is not a violation of the LOW'® further supports this 
conclusion. This position is also supported by the previous quotation from 
Bothe'** regarding the infiltration of combatants into enemy territory 
while wearing civilian clothing to lie in wait for an upcoming offensive. 


Under Article 44(2), combatants do not lose POW status for failing to 
distinguish themselves in accordance with Article 44(3), although they can 
be charged with a LOW violation.'> Therefore, parties must affirmatively 
prove that combatants are found behind enemy lines in civilian clothing 
were gathering or attempting to gather information before considering the 
combatants as spies. This is because Article 44(3) of Protocol I allows 
combatants entering enemy territory in civilian clothing for purposes other 
than spying. 


The dichotomy between Articles 44(2), 44(3), and 46 of Protocol I 
and the Quirin holding is illustrated by applying these provisions to Qui- 
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rin’s facts. The Nazi saboteurs were found in U.S. territory while wearing 
civilian clothing.'°®© They did not appear to fit the prohibition of Article 
46, however, because they were not gathering or attempting to gather 
information other than to identify their targets properly. They were in the 
United States to blow up factories, not to commit espionage, a fact demon- 
strated by their possession of explosives, fuses, and timing devices.'*’ If 
they were not gathering information, but preparing to blow up industrial 
targets, Article 44(3) permits their conduct, so long as they distinguished 
themselves from the local U.S. population while they engaged in military 
operations preparatory to the attack and during the attack. It is unlikely 
that the Nazi saboteurs in Quirin would have satisfied Article 44(3) 
because they buried their uniforms when they landed.'** Even if they 
failed this requirement, they would still have been entitled to POW status. 
Therefore, if Articles 44(2), 44(3), and 46 of Protocol I had been in effect 
in 1940, the eight Nazi saboteurs would neither have violated the LOW nor 
lost their entitlement to POW status. Under the holding in Quirin, the Nazi 
saboteurs not only lost their status as POWs, but they were also charged 
with violating the LOW simply for being in enemy territory dressed in 
civilian clothing. '” 


This distinction between Quirin and Protocol I becomes clearer when 
the Commentaries to Protocol I are considered. Recall the earlier quota- 
tion from Bothe regarding the application of Article 44 of Protocol I that 
was used to support the proposition that the Quirin holding was based on 
customary international law: 


Under the practice of States and customary international law, 
members of the regular armed forces of a Party to the conflict 
were deemed to have lost their right to be treated as prisoners of 
war whenever they deliberately concealed their status in order to 
pass behind enemy lines of the adversary for the purposes of: 


(c) gathering military information, or 


(d) engaging in acts of violence against persons or prop- 


erty.20 





. Ex parte Quirin, 317 U.S. 1, 21 (1942). 
. Id. 

a 

. Id. at 36. 

. Borne eT AL., supra note 14, at 256. 
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The second half of this quotation (intentionally omitted by the author 
earlier), reads: 


Nothing in Protocol I affects the application of the foregoing rule 
relative to spies, but in the absence of para. 7, the provisions of 
para. 3 would probably have been construed to have affected the 
rule relative to attacks against persons and objects which are mil- 
itary objectives.?°! 


Thus, according to Bothe, absent Article 44(7), Article 44(3) would 
have changed the customary rule enunciated in Quirin—combatants 
caught in enemy territory in civilian clothing lose their POW status regard- 
less of their intended activities. Article 44(7), which states, ““This Article 
is not intended to change the generally accepted practice of States with 
respect to wearing of the uniform by combatants assigned to the regular, 
uniformed armed units of a Party to the conflict,”*°? keeps alive the cus- 
tomary rule. Article 44(7) also limits the application of the first sentence 
of Article 44(3), which states, “[C]ombatants are obliged to distinguish 
themselves from the civilian population while they are engaged in an 
attack or in a military operation preparatory to an attack.” 


Bothe’s assertion seems to accord with Quirin. In Quirin, the Court 
held that the entering of enemy territory by combatants while dressed in 
civilian clothing was an instantaneous offense. The Court stated: 


Nor are petitioners any less belligerents if, as they argue, they 
have not actually committed or attempted to commit any act of 
depredation or entered the theater or zone of activity of military 
operations. It is that each petitioner, in circumstances which 
gave him the status of an enemy belligerent, passed our military 
and naval lines and defenses or went behind those lines, in civil- 
ian dress and with hostile purpose. The offense was complete 
when with that purpose they entered—or, having so entered, they 
remained upon—our territory in time of war without uniform or 
other appropriate means of identification. 





. Id 
Protocol I, supra note 3, art. 44(7). 
Id. art. 44(3). 

. Ex parte Quirin, 317 U.S. at 38. 





136 MILITARY LAW REVIEW [Vol. 178 


If Bothe’s comment is taken literally, the customary rule, as enunciated by 
Quirin, severely restricts the application of Article 44(2) as well. Bothe’s 
assertion means that the customary rule, which results in a loss of POW 
status for combatants found in enemy territory while wearing civilian 
clothing, continues to apply despite Article 44(2). 


Bothe does not totally emasculate Article 44(3), however. Bothe does 
not mention a LOW violation, as does Quirin. This is where Bothe and 
Quirin part company. Under Quirin, being in enemy territory in civilian 
clothing as a combatant is a LOW violation and results in a loss of POW 
status. Under Bothe’s interpretation, as well as paragraph 74 of FM 27-10, 
the combatant would lose his POW status but his conduct would not be a 
LOW violation. 


This distinction between Bothe and Quirin is critical because of the 
impact of Articles 86 and 87 of Protocol I. Both Articles 86 and 87 place 
an affirmative obligation on commanders to prevent LOW violations and 
subject commanders to sanctions for knowingly allowing LOW viola- 
tions.2°° While the United States has not ratified Protocol I, it considers 
Articles 86 and 87 either reflective of customary international law or 
deserving such recognition.” Further, both DODD 5100.77 and CJCSI 
5810.01 require that all LOW violations be reported, investigated, and if 
warranted, punished.”°’ Since Quirin considers the placing of combatants 
into enemy territory while wearing civilian clothing 2 LOW violation, 
Articles 86 and 87 of Protocol I place an affirmative obligation on U.S. 
commanders to prevent such conduct and to discipline those who engage 
in such conduct. Commanders who know, or should know, that such con- 
duct is taking place and fail to take all reasonable measures to stop it are 
subject to disciplinary action as well. 


Clearly, the holding in Quirin is outdated in the sense that it considers 
entering enemy territory in civilian clothing a LOW violation. Articles 
44(2), 44(3), and 46 of Protocol I reflect a more modern view of the LOW 
in this area: allowing combatants to wear civilian clothing in enemy terri- 
tory so long as they distinguish themselves as required by Article 44(3). 
Nevertheless, Quirin remains binding on U.S. forces because the United 
States has not ratified Protocol 1. While Bothe supports the Quirin Court’s 
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assertion that entering enemy territory in civilian clothing results in a loss 
of POW status, neither Bothe, nor anyone else, agree that this is also a 
LOW violation. This appears to be a case in which the United States is 
placed under a stricter standard than that required by Protocol I because of 
its failure to ratify Protocol I. 


IX. Conclusion 


Returning to the opening scenario of this article, recall that there are 
two groups of U.S. forces, the reconnaissance teams and the raid force. 
The raid force appears to be in compliance with the applicable provisions 
of the LOW. They are wearing black jumpsuits typically worn by U.S. spe- 
cial operations forces, and this is a fixed, distinctive uniform or sign. They 
are all wearing the same thing, and the jumpsuit is fixed in that it is not eas- 
ily removed. Unless the local population of Country X wears black jump- 
suits on a regular basis, black jumpsuits are sufficient to distinguish the 
raid force from the local population as required by Article 44(3) of Proto- 
col 1.28 Since the raid force members belong to a regular armed force that 
meets the four criteria required under GPW Article 4, they are combatants 
and entitled to participate directly in hostilities under Article 43 of Proto- 
col I.2°° Further, because the black jumpsuit is sufficient under Article 
44(3), members of the raid force do not face any issues regarding perfidy 
or espionage. They have complied with the quid pro quo by properly dis- 
tinguishing themselves, and if they are captured, they are entitled to POW 
status as members of a regular armed force under GPW Article 4.7!° Addi- 
tionally, Quirin has no impact because the members of the raid force are 
wearing uniforms when they enter enemy territory. 


The members of the reconnaissance teams are an entirely different 
story. They are members of a regular armed force of a party to the conflict. 
As such, they are required to distinguish themselves from the civilian pop- 
ulation while engaging in an attack and in military operations preparatory 
to an attack in accordance with Article 44(3).7!! As discussed previously, 
the phrase “military operations preparatory to an attack” likely includes 
any movement toward a place where an attack is to be launched,”!* which 
in this case, encompasses the movement of the reconnaissance teams 
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toward their overwatch positions. Thus, under Article 44(3), the recon- 
naissance teams are required to distinguish themselves not only while act- 
ing as a base of fire and overwatch during the raid, but also when moving 
toward their overwatch positions. Their failure to do this is a violation of 
Article 44(3) of Protocol I.2!3 


The reconnaissance teams will also violate Article 37(1)(c) if they 
kill, wound, or capture any of the members of Country X’s armed force. 
Article 37(1)(c) prohibits the killing, injuring, or capturing of an adversary 
while feigning civilian, noncombatant status.?'* Even though the United 
States has not ratified Protocol I, it considers Article 37 as reflective of 
customary international law.?'> The reconnaissance teams are feigning 
civilian, noncombatant status by remaining dressed in civilian clothing 
while providing a base of fire and overwatch during the conduct of the raid. 
Therefore, the reconnaissance teams would be guilty of perfidious conduct 
in violation of Article 37(1)(c) if they kill, injure, or capture any member 
of Country X’s armed force.?'® 


Articles 86 and 87 of Protocol I place an affirmative duty on parties 
and commanders to prevent and punish breaches of the LOW. If com- 
manders know, or should have reason to know, that a breach of the LOW 
will take place, they must stop it. If they fail to stop it, they are also guilty 
of a violation of the LOW.?'’? Department of Defense Directive 5100.77 
and CJCSI 5810.01 place similar obligations on U.S. commanders.*'® 
Since the commander of this mission should know that the reconnaissance 
teams will violate both Article 44(3) and Article 37(1)(c), he cannot let this 
part of the mission take place.*'® If he does, he also violates the LOW and 
is subject to sanctions. 


The members of the reconnaissance teams may also face a charge of 
espionage if they are captured before the raid takes place. They are com- 
batants gathering or attempting to gather information in enemy territory, 
and fall under the provisions of Article 46 of Protocol I.27° As mentioned 
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earlier, spying is not a violation of the LOW.”?! Combatants, however, 
caught spying are not entitled to POW status and may be prosecuted by the 
capturing nation under its domestic law for espionage, as well as for any 
pre-capture warlike acts.?*? A conviction for espionage traditionally 
results in a death sentence.” 


Ex parte Quirin further restricts the mission of the reconnaissance 
team. The Quirin Court held that combatants who enter enemy territory 
while wearing civilian clothing violate the LOW, whether they intend to 
engage in espionage or a direct action mission.?”* Further, this is an instan- 
taneous offense, subject to sanction as soon as combatants cross into 
enemy territory.22> The Quirin holding specifically contradicts Articles 
44(2), 44(3), and 46 of Protocol I, but since the United States has not rati- 
fied Protocol I, it is bound by Quirin.**© Thus, the reconnaissance teams 
cannot enter Country X dressed in civilian clothing. While they could 
enter Country X to gather information under Article 46 of Protocol I, Qui- 
rin finds this is a LOW violation. Under Articles 86 and 87 of Protocol I, 
U.S. commanders must prohibit the reconnaissance teams from entering 
the territory of Country X while wearing civilian clothing because, accord- 
ing to Quirin, this is a LOW violation.?2’ 


This article attempts to demonstrate the difficulty and intricacy of this 
area of the LOW. What constitutes an appropriate uniform and when com- 
batants must distinguish themselves, continue to be areas of disagreement 
among the parties to Protocol I as well as the commentators. For U.S. 
forces, Ex parte Quirin further complicates this area, as this case takes a 
more restrictive view of the LOW. The holding in Quirin has certainly not 
kept pace with the LOW as evidenced by Protocol I. Further, Quirin is sus- 
pect considering its assertion that spying is a violation of the LOW,?78 
when clearly it is not. Until the United States ratifies Protocol I or another 
treaty that supercedes the Hague Regulations, or until State practice suffi- 
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ciently changes the customary international law on which Quirin relied, 
Quirin remains binding on the United States. 
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THE NINTH ANNUAL HUGH J. CLAUSEN LECTURE ON 
LEADERSHIP! 


Masor Genera (Ret.) WILLIAM K. SuTER? 


Good morning. That was good enough! Thank you for the introduc- 
tion, it was too much, Cal. But I enjoyed every minute of it and I know my 
wife did, too. I deeply appreciate the opportunity to return to the home of 





1. This is an edited transcript of a lecture delivered by Major General (Retired) Wil- 
liam K. Suter to the members of the staff and faculty, their distinguished guests, and officers 
attending the SIst Judge Advocate Officer Graduate Course at The Judge Advocate Gen- 
eral’s Legal Center and School, U.S. Army, Charlottesville, Virginia, on 11 April 2003. 
The Clausen Lecture is named in honor of Major General Hugh J. Clausen, who served as 
The Judge Advocate General, U.S. Army, from 1981 to 1985 and served over thirty years 
in the U.S. Army before retiring in 1985. His distinguished military career included 
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Coif. 

General Suter was commissioned through the Reserve Officer Training Corps 
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Corps following graduation from law school. His first assignment after completing the 
Armor Officer Orientation Course and the JAG School Basic Course was at Fort Richard- 
son, Alaska. 
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Judge Advocate General. 

He is a graduate of the Judge Advocate General’s Graduate Course, the Army Com- 
mand and General Staff College, and the Industrial College of the Armed Forces. His mil- 
itary awards include the Distinguished Service Medal, Bronze Star, and Parachutist Badge. 
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the Army JAG Corps; and it really is wonderful, and you have to get to be 
my age before you realize how wonderful it is to see so many friends from 
years gone by. I appreciate the special efforts of the Judge Advocate Gen- 
eral, the Assistant Judge Advocate General, and all the others, even driving 
as far away as Louisville, Kentucky, to come here. You honor me by your 
presence. All of you do. And I see some family members of graduates 
here, too; I thank all of you for attending. Graduates, you really didn’t 
have a choice but I do thank you for being here, too. 


This school really is the crown jewel of the military legal community. 
I was fortunate enough to spend eight years here including my time as a 
faculty member, the Commandant, and in the classroom. I enjoyed it here 
immensely. Now the Commandant is still in charge in here. It says, “The 
Judge Advocate General’s School” with an apostrophe. It belongs to you, 
Tom, but the Commandant is in charge and he told me I’m supposed to 
speak for a while, say something important if I can, and then we’ll stop and 
we'll go into questions, if you have any. And I hope you do have some, 
in fact, start thinking of some questions right now because I won’t let you 
go until you ask some. 


It’s really fitting that this chair is named for Major General (MG) 
Hugh Clausen. Hugh was a superb officer, lawyer, and leader. | had the 
pleasure of serving as his subordinate on several occasions and I learned a 
great deal from him. His hallmarks are honesty and integrity, and he is a 
gifted leader. Good leaders take care of their troops. A noncommissioned 
officer told me when I was a lieutenant that troops only need three things. 
It’s the three ““M’s”—Meals, Mail, and Money. I soon learned that they 
need much more than that. All troops, regardless of their age and grade 
and experience, need leadership. 


I recall an example of Hugh Clausen’s leadership when I was Com- 
mandant of the JAG School. He was The Judge Advocate General. A 
former faculty member was on a short tour in Korea. While he was gone, 
his wife became gravely ill and the officer had to come home on emer- 
gency leave. General Clausen was visiting the school that day and he 
asked to meet alone with this officer in my office. So we made the arrange- 
ments. The officer went in with General Clausen and after a while, the 
officer came out alone and he was crying softly. I walked with him to a 
private location and I said, “Are you okay?” I didn’t know what had hap- 
pened to him. He said General Clausen told me the Corps will take care of 
my family; he said I could go anywhere I want at any time; he asled what 
we can do for you and your family, and it will be done. He was greatly 
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moved, and he was good to his word. The officer was reassigned to this 
school, and the JAG family took care of this officer and his family until she 
passed away. Now that was a sad period for all of us, but I saw the JAG 
family at its best. That’s when we can be our best, and I’ ve got to tell you, 
that you and Betty Clausen set the example. And you still do. 


Leadership is a wonderful subject. It’s discussed and debated, vol- 
umes are written about it, but no one can define it with clarity. It’s a bit 
like Justice Potter Stewart’s inability to define a coherent test for obscenity. 
He said simply, “I know it when I see it.” But leadership is a lot like that. 
My first encounter with leadership, of course, was with my parents. They 
were natural leaders. I attended a military school in Kentucky for twelve 
years. And I witnessed leadership there, too. Later at Trinity University 
in San Antonio, Texas, I had wonderful leaders. My basketball coach was 
fantastic. I really didn’t have much talent despite what Cal just said. But 
he gave me a scholarship and I appreciated it. What is important is that he 
demanded that his players study and make good grades. He taught us to be 
upright and gracious as winners and as losers. I will boast just a little bit 
here and let you know — in case you haven’t heard — that in my senior year, 
little Trinity beat the mighty University of Texas Longhorns in basketball. 
I don’t think that will ever happen again. 


My history professor, who was also my academic advisor, led me 
through many challenges and he was the sole reason I was able to get a 
scholarship and go to law school. When I was a senior, Dr. Everett 
demanded that I enroll in the typing class. You call it keyboarding today, 
but he saw me typing, and he said, “Bill, you're taking typing!’ Well I was 
humiliated sitting in a classroom with fifty giggling freshmen and me a 
senior, a BMOC [Big Man On Campus], I thought. But I took typing and 
learned how to type and was forever grateful. Once again, he knew what 
I needed. 


Although lawyers and law professors are not noted for exhibiting 
much in the way of leadership, all of that’s going to change with the Com- 
mandant and the Deputy Commandant entering that field. I did have some 
fine leaders at Tulane Law School. My first year, we were required to 
stand when we spoke in the classroom. All first year students were 
required to take contracts. It met at 8:00 in the morning, six days a week. 
I think most people would quit law school today if you had to do that. One 
professor conducted small tutorial groups to ensure that we were compre- 
hending the law. The professors were always available to talk with us and 
provide guidance. My student colleagues on the Law Review were great 
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leaders because they taught me to write, and re-write, and re-write, and re- 
write, until it was ready to publish. It’s my impression that many law 
schools no longer stress this type of teacher-student relationship. 


A few years ago, I was invited to speak to a law student group at the 
University of Chicago Law School. The group called itself “Lawyers as 
Leaders.” The founder of the group was a student who was a Navy vet- 
eran. As an officer in the Navy, she saved every other paycheck. I don’t 
know anyone who’s ever done that. For four years she saved enough 
money to go to law school. She graduated with honors, had no debts, and 
later clerked on the Fifth Circuit Court of Appeals. I was amazed that 
about one hundred and fifty students at that prestigious law school showed 
up for my presentation. They’d never heard of me before but what they 
were starved for—they wanted to hear about leadership because they saw 
no leadership in the law school environment. 


This lecture is not about me. It’s about leadership. But let me tell you 
some stories about some experiences I had in the Army where leadership 
made a real impression on me. Ventures like this usually result in my for- 
getting to mention someone who is a very talented leader. I regret any 
omissions I might make. 


My first tour as a JAG officer was at Fort Richardson, Alaska. I had 
great officer bosses and I learned about the value of good warrant officers, 
noncommissioned officers, and civilian employees. Those that were not 
my leaders, nevertheless, taught me much about leadership. The warrant 
officer taught me how to manage my time and my cases, the sergeant major 
taught me about administration and staffing. For the first six months, I 
thought I actually worked for the sergeant major. The civilian court 
reporter constantly helped me with trial advocacy advice. She was terrific 
and I listened to her. I learned early on that the noncommissioned officers, 
warrant officers, and civilian employees are truly the backbone of the 
Army. 


I also learned that to be a good JAG officer, you had to be “of the 
Army” and not just “in the Army.” And there’s a big difference. Visiting 
commanders and troops in their unit areas to conduct business rather than 
in my office was a good technique in that regard. Let me give you an 
example where I saw real leadership a few years later, up close. As a fairly 
new major, I was the Staff Judge Advocate in Thailand. The Vietnam War 
was in progress. My boss was a new Brigadier General named “Jack” Ves- 
sey.> He was an enlisted soldier in World War II and received a battlefield 
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commission. He went on, by the way, to become the [Chairman of the] 
Joint Chiefs of Staff. You were only four years old when that happened. 


One of our Army trucks loaded with valuable Air Force avionics had 
been hijacked in a rural area. The Thai police apprehended the suspects 
and recovered the truck and the parts. The local police told me the parts 
were needed as evidence at trial and they would not release them to me. I 
suggested substituting a photograph. Nothing doing. Negotiations started 
and stalled. The parts were urgently needed by the Air Force. General 
Vessey told me, “Do everything possible to get those parts back, Judge.” I 
finally wised-up and paid a claim to the local police for our negligence. 


Do you get it? It was a shakedown and I was the shakee. I retrieved 
the parts and later told General Vessey that I had paid a false claim and was 
a felon. He leaned back in his chair and chewed on his cigar and he said, 
“Judge, if some pointed-headed so-and-so starts investigating this, you just 
tell them Jack Vessey approved everything.” He backed me up. He 
wasn’t going to let me get in trouble for doing what was necessary. 


Loyalty runs both ways, my friends. We needed the parts, we needed 
them for the war effort. There was only one way to get them back and I 
knew right then and there that I did the right thing, and I also knew that 
Jack Vessey was my leader. And by the way, his troops all knew that he 
was a leader, also. 


At staff meetings, General Vessey would listen to a proposal and then 
he would look up and say, “What will rear-rank Rudy think about this?” 
He never forgot his origins as an enlisted soldier. He was also a good sto- 
ryteller. He was from Minnesota and liked to tell jokes about the Scandi- 
navians and Vikings that live up there. When he was Chairman of the 
Joint Chiefs of Staff, the Secretary of Defense told him that he was not 
politically correct and he would have to stop telling those ethnic jokes. At 
his next appearance, General Vessey revealed this chastisement by the Sec- 
retary. Then he said, “Let me tell you a story about two Hittites. Oley and 
Sven....” 


I saw leadership in Vietnam. It was an unpopular war but hundreds 
of thousands of fine soldiers served and fought there. They never got the 
respect they deserved. America sent them to fight and then, to a great 





3. General John W. Vessey, Jr., USA, Chairman of the Joint Chiefs of Staff, June 
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extent, abandoned them. We should never do that again. Those who 
oppose that war had a right to do so but some were amoral and lawless in 
burning down ROTC buildings, and burning laboratories, and visiting 
North Vietnam to give comfort to our enemies. It is worth remembering 
that in 1963, Congress approved the Gulf of Tonkin Resolution, which was 
tantamount to a declaration of war with only two dissenting votes; and 
thereafter, annually provided appropriations to fight the war. That resolu- 
tion was finally rescinded in 1975 and those are facts. 


Now leadership can be exhibited in many ways. One is commitment 
to mission. We had a captain in our office when I served in Vietnam named 
Jimmy Wilson. Of course, everybody had a nickname and he was “Jimmy 
Pooh” from Alabama. He was preparing to prosecute an attempted murder 
case when he became quite ill. It was an important case; it was a hand gre- 
nade fragging case. A cowardly soldier had seriously injured his company 
commander. Jimmy developed an esophagus problem and was throwing 
up into a bag all day long. The doctors ordered him to be MEDEVACed 
[medically evacuated] to the States. Jimmy refused. He vowed to finish 
this case because it was his duty. He was not a career officer. We couldn’t 
make him change his mind. He lost weight and sustained himself on milk- 


shakes. He got a conviction and he got a good sentence. He was then 
ready to go home. We gave him his bronze star and he flew back to the 
States for medical treatment. I’ve got to tell you, his courage and commit- 
ment inspired all of us in that office. 


Great leaders have vision. They don’t simply plan for tomorrow, they 
look over the horizon. When I returned from Vietnam in 1972, I was 
assigned as the Plans Officer in the Office of the Judge Advocate General. 
I was a DLJO. I see some stares coming from the Basic Course. A DLJO 
is “Dirty Little Jobs Officer.” Major General George Prugh was the TJAG 
and Colonel (COL) Hugh Clausen was his executive. General Prugh was 
a man of vision. He decided that we should have a law student summer 
intern program. The program was designed to promote awareness of how 
the military’s legal system operates and to recruit good lawyers with an 
emphasis on appealing to minorities and women. The program worked, 
and I believe it continues in existence to this day. 


The young officer who was detailed to design the program, obtain 
funding for it, and get it started was Captain Ken Gray. Later, MG Ken 
Gray. Now there’s a lesson here, young folks. Do those dirty, little, nasty 
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jobs well when you are a junior officer, and you stand a good chance of 
becoming a senior Officer. 


The late MG Larry Williams, a former boss of Hugh Clausen, me and 
a lot of others on these front two rows down here, used to say that the secret 
to success in the Army is to “saw the wood in front of you.” When I was 
Commandant, I related this to a Basic Class one day. A short time later, 
they all were wearing T-shirts that said, “I came, I sawed, I conquered.” 
That was a nice take-off on Julius Caesar’s words, “Vine, Vidi, Vici.” 


Later, as Assistant Chief of Personnel Plans and Training in the Pen- 
tagon, I recall an example of good leadership. It was exhibited by none 
other than Hugh Clausen. I was a major and he was a colonel and Staff 
Judge Advocate of III Corps at Fort Hood. We had a JAG captain in Korea 
who had problems with just about everything. He climaxed his list of she- 
nanigans by streaking through the Officers’ Club without wearing his uni- 
form. To be more exact, he wasn’t wearing anything! The Commander- 
in-Chief in Korea sent a message to the Judge Advocate General in strong 
words saying, “Get this guy out of here!” Well, the Judge Advocate Gen- 
eral decided this fellow should go to Fort Hood. And it was my duty, a 
major, to call COL Clausen and tell him he’s getting this fellow. I took a 
deep breath and made the call. 


Friends, there’s no way to package something like this as good news. 
I told COL Clausen everything. Many SJAs would have protested. I had 
one SJA one time have his Commanding General call me, a major, and 
complain about the assignment of some officer there. Let me tell you what 
Hugh Clausen said. He said, “Thanks for the heads up Bill. I'll be happy 
to take him. Please give everyone my warm regards.” My friends, that 
was a class act. The miscreant officer subsequently reported to Fort Hood 
and left the Army a short time later. He never knew what hit him! Hugh, 
good work, buddy. 


A few years later, I was the Staff Judge Advocate at the 101st [Air- 
borne Division] at Fort Campbell, and JAG personnel branch called me 
and told me they were dropping a problem child on me. I handled it just 
like Hugh Clausen. I said, “I'll welcome the officer, send him on down.” 
He got there and we had a heart to heart. I helped him find a civilian job 
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in the private sector. He turned out to be a very effective and popular law 
school professor. That figures. 


I was fortunate to attend the Command and General Staff College as 
a new lieutenant colonel. It was there, for the first time, that I had the 
opportunity to take some courses about leadership. I’m not sure you can 
teach leadership but I think you can learn about it by studying, observation, 
and practice. I also took courses on management and participated in a lot 
of debates in the differences between leadership and management. 


My assignment as the SJA at the 101st at Fort Campbell was a great 
highlight in my career. Shortly after arriving there, I learned that there was 
going to be a division load-out. That means putting all of your equipment 
on flat cars, rail cars. This was in preparation of an exercise that would 
take our division and our equipment to Germany for maneuvers. The SJA 
had two jeeps and a trailer that had to be loaded. I asked our Chief Legal 
NCO whose name was “Big Pete” about the load-out and he said, “Every- 
thing’s under control, sir.” Well, I got the schedule and saw that our turn 
to load out was at 0300 hours. I arose early on the appointed day and went 
to the railhead to check on the operation. It started raining, it was dark, and 


it was cold. Of course, I forgot my raincoat. I finally found the right flat 
car and saw that our equipment was already loaded and tied down. I was 
standing there in the dark, wet and cold, and wondering what to do next. 
I heard a voice say, “Colonel, under here, sir.” I looked under the rail car 
and there was Big Pete and two of our soldiers. Of course, it was dry under 
the rail car. I then joined them. Big Pete handed me a cup of hot coffee 
and he said, “Breakfast is coming up.” 


Back in those days we had C-rations. The soldiers left and Big Pete 
looked me in the eye and he said, “Sir, this is NCO business.” And what 
he meant was that although I was the boss, I was really meddling in his 
business and it was unnecessary for me to check on him in this situation. 
And that was a form of leadership where an officer learned a valuable les- 
son from a noncommissioned officer. My message to you is get good sub- 
ordinates, train them, give them authority, and get out of the way. 


Not long after this, we were in the field at Fort Campbell preparing 
for the overseas exercise. We JAGs had to learn to erect our tent and live 
in the woods. If you want to see something funny, watch a bunch of JAGs 
try to erect a tent. It isn’t pretty. One evening, one of our soldiers, I'll call 
him Private First Class (PFC) Cowoski, entered the tent with something 
wrapped up in a tarpaulin. I said, “What is that?” He said, “Sir, it’s a stove 
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that we’re going to take to Germany and I’|l make hot coffee every morn- 
ing.” I had a bad feeling about that nice, new, stainless steel stove wrapped 
in the tarpaulin. So I drove my jeep into the cantonment the next morning 
and found Big Pete and I told him what I'd seen. I asked him a few days 
later and he said, “It’s all taken care of, sir.” Then I prevailed upon him to 
tell me what happened. Well, Pete had called around and found out that 
the division support command was missing a new stove. He grabbed our 
mischievous private by the neck and made him return the stove with an 
apology. The regulation said that I should have reported this larceny to the 
military police. Right? But why? The object was to return the stove. The 
soldier had liberated it, in his view, for his JAG comrades. Did I really 
need a military police report and an Article 15 to do justice? No. Big Pete 
took care of this soldier. PFC Cowoski later participated in the exercise, 
received an Army Commendation Medal that I pinned on him, served his 
enlistment, got a discharge, and went back to Wisconsin. I think I did the 
right thing. 


Now I’m sure some pointed-headed IG could have found fault with 
what I did. But you know what, sometimes you just have to do what’s 
right. Choose those times carefully. The 101% Airborne Division com- 
mander, at that time, was Major General John Wickam, who subsequently 
became the Chief of Staff of the Army. He was tough, but he was fair. He 
maintained high standards, and set the example. He had proved himself in 
combat and as a staff officer. 


I recall late one afternoon when I was in General Wickams’ office dis- 
cussing several matters and he came across a piece of paper. It was a rec- 
ommendation from one of the brigade commanders and it had the 
appearance of being a little bit soft. It was an administrative matter, not a 
military justice matter, so don’t think about unlawful command influence 
here. He said to me, “I think this is soft.” I said, “Well I think under the 
circumstances, the colonel’s recommendation is OK.” He said, “Get him 
up here.” So I asked the general’s aide to call the colonel and get him up 
there. I started to leave the office. I’m just a lieutenant colonel. I’m get- 
ting a two-star ready to talk to a colonel. I’m a lieutenant colonel and it’s 
time to leave, and the general said, “Sit down,” so I sat down. 


The colonel appeared shortly thereafter, knocked on the door, entered 
and saluted. The general asked him about the somewhat lenient recom- 
mendation. The colonel replied that he had considered the matter carefully 
and stood by his recommendation. The general chewed him out unmerci- 
fully. He said, “You’re soft, you’re losing control of your brigade.” The 
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colonel respectfully stood his ground and adhered to his recommendation. 
I was really slinking down in my chair by this time. This was not fun at 
all. Finally, the General said, ““You’re excused.” The colonel saluted and 
left. The door closed, the General looked at me, smiled and said, “Don’t 
worry judge, I’m just teaching him how to be a general.” 


The colonel went on to become the Chairman of the Joint Chief of 
Staff and he is now our Secretary of State. The colonel passed that little 
test, didn’t he? What if he had changed his mind and sucked up to the gen- 
eral? I don’t know, no one can give you that answer, and I’ve never asked 
the Secretary of State that question. The next time I see him, I will, 
because he remembered that day for years. 


As a student of the Industrial College of the Armed Forces, I had the 
privilege of being in some seminars on leadership. We had great speakers— 
the late General Maxwell Taylor and Secretary of State Henry Kissinger. 
There’s a little story about Henry Kissinger I ought to tell you. He once 
received a position paper from a subordinate at the State Department that 
he sent back with a note saying, “Is this the best you can do?” The subor- 
dinate revised it and returned it to the Secretary. Kissinger put the same 
note on it and sent it back. The subordinate revised the paper again and 
added a note saying, “This is the best I can do.” Kissinger thanked him and 
told him it was an excellent paper. Now that was leadership. 


As a boss, demand the most from your subordinates. As a subordi- 
nate, do your best, be honest, and stand up for what you do. 


Now, that’s enough of my little stories about my short and non-illus- 
trious career. I could go on, but I won’t, but they are little stories to think 
about. Let me talk about leadership on a larger scale. The old question is, 
“Are leaders born or made?” Well, I don’t know and I don’t care. Think 
of some great leaders; Washington, Napoleon, Lincoln, and Churchill, 
both presidents Roosevelt, Generals Pershing, Bradley, McArthur, Eisen- 
hower. Golda Meier, Margaret Thatcher, Martin Luther King. I should add 
Chief Justice John Marshall. He exercised leadership with his brilliance, 
strategy, and his superb scholarship. 


My favorite lawyer-leader and hero is the late Justice Louis Powell. 
He did not lead an organization or serve as an elected official. He did serve 
in World War II even though he was exempt from military service. He was 
an intelligence officer in North Africa and later worked in the Office of 
Strategic Services (OSS), the OSS in England. You might have read that 
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the OSS broke the German’s secret code called the Ultra Secret, and this 
was a major break for the allies in ending World War II. Louis Powell later 
served as president of the school board in Richmond, Virginia, and led it to 
the successful, peaceful desegregation of schools there. He later served as 
President of the American Bar Association and twice he was asked to come 
and be a member of the Supreme Court. Both times he said, “No, I want 
to stay in Richmond and practice law.” Finally, a group went to see him 
and said, “Louis, your country needs you on the Supreme Court.” The 
third time was the charm, and he accepted and served, somewhat reluc- 
tantly, on the Supreme Court of the United States with great extinction. 
John Jeffries, the dean of the law school next door, was a law clerk to him 
and has written a wonderful biography of Louis Powell. I highly recom- 
mend it to you. Justice Powell’s great hallmark was unselfishness. He 
always put his country first and himself second. Listen to what he said in 
a letter to his son: 


The really important thing is to be somebody and do something 
worth while in this one life each of us is given by God. This 
doesn’t mean making the headlines or making the most money. 
Many who succeed in both of these are quite contemptible. It 


does mean using your ability in some profession or calling in a 
way that contributes something to your generation. It also means 
being a man of honor, character, patriotism, civic consciousness 
and some leadership of your fellow citizens. 


Great leaders seem to all have the same qualities. They have intelli- 
gence, courage, loyalty, patriotism, character, humility, desire, decisive- 
ness, patience, integrity, intuition, a sense of justice, a sense of humor, and 
selflessness. The last one, to me, is the most important. 


General Dwight Eisenhower and General Colin Powell were both 
sought out by both political parties to be presidential candidates. Eisen- 
hower, of course, won twice in a landslide, and most political polls say that 
Colin Powell could have done the same thing if he wanted to by either 
party. What do they have in common? They had character, quality, 
proven leadership abilities, and great smiles. 


Now don’t confuse leadership with popularity. It’s easy to be popular. 
Leadership is much more difficult and complex. Remember that great 
leaders were first great followers. In addition, be careful not to confuse 
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character with reputation. Character is what you are; reputation is what 
others think you are. Both are important, but character is paramount. 


There are many styles of leadership. A few days before the invasion 
of Sicily in World War II, General George Patton had all of his Seventh 
Army generals together for a briefing. He let his staff brief the details, and 
he then gave an emotional and moving address on the theme of the quality 
of the American soldier. He talked about the bravery of the soldiers, and 
told the generals that if anything went wrong, the General’s were to blame. 
He then ended with this, he said, “Now we’re going to break up and I never 
want to see you blankety-blanks again unless it’s on the shores of Sicily.” 
His language was slightly more colorful than what I’ve told you here. I 
compare that with General Omar Bradley. He was a quiet man of few 
words. He briefed his generals on the tactical details prior to the World 
War II D-Day landing, and at the end he looked up and said, “Good luck.” 


Why did General Patton’s Third Army fight so well? They were 
inexperienced and unschooled in war. They were not volunteers, yet they 
fought with a morale and spirit that made them one of the most successful 
armies in the world. One officer said, “Patton had the ability to deliver 
that indefinable something which makes you want to go out and give your 
all for him, to do just a little bit more.” Patton was an excellent speaker, 
but he constantly used profanity. That wouldn’t work today. He was 
flashy. He wore a form fitting jacket, he had oversized stars on his helmet, 
shoulders, collars, and pearl-handled pistols. A real showboat. He wore 
riding britches, cavalry boots with spurs, and carried a riding crop in his 
hand. He rode around in an open jeep on the battlefield with a loud siren 
blaring. He was brave. In World War I he was wounded several times and 
constantly walked into cities where there was sniper fire and delayed bomb 
fuses. He could put on a mean face when he needed it. He trained his 
troops hard but he took care of his troops. He took responsibility for his 
actions and mistakes, he was decisive and result-oriented. 


One cold rainy afternoon, Patton came up on a group of soldiers 
repairing one of our tanks that had been hit by enemy fire. He stopped and 
crawled under the tank. The men were startled to see a four-star general 
on his belly in the mud. He stayed twenty-five minutes. When he returned 
to his jeep his staff said, “What was wrong with the tank?” He said, “I have 
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no idea. But I’m sure that the word will spread throughout the division that 
I was on my belly helping repair that tank.” 


I met a police lieutenant in Chicago a number of years ago and he told 
me that he had been a 19-year-old rifleman in Patton’s Third Army. Those 
old timers don’t say Third Army; they say “Patton’s” Third Army. He said 
to me in an excited voice, “I once saw Patton himself. We had just come 
out of a firefight. Patton rode by in his jeep with his siren wailing.” I said, 
“What happened?” He said, “We all stood and cheered.” I didn’t ask the 
poor man why, he probably didn’t know, but he knew his leader and he 
respected him and he’d follow him anywhere. 


Patton is remembered for slapping a soldier. He suspected the soldier 
was faking an illness to avoid combat. An enterprising reporter made 
headlines with this story and, of course, Patton apologized and was repri- 
manded by General Eisenhower to please the press and the politicians. 
Should Patton have been relieved of his command as some people wanted? 
Should the reporter have run the story at all? My answer to these two ques- 
tions is to pose a question to you. Were we there to win a war or follow 
Emily Post’s Rules of Etiquette? 


General George C. Marshall was the Army Chief of Staff during 
World War II. After the war he served as Secretary of State and Secretary 
of Defense. He promoted the Marshall Plan to rebuild Europe. When 
asked what his most exciting moment in life was, he said, “Being promoted 
to First Lieutenant.” He had been a second lieutenant for five years after 
graduating from Virginia Military Institute. Fourteen years later. he was 
still a first lieutenant. There is hope. 


General Dwight Eisenhower became President of Columbia Univer- 
sity after retiring from the Army. In 1947, he bought his first automobile. 
He paid for it in cash and he told his wife, “I just spent our entire savings 
after thirty-seven years in the Army.” He and other great leaders in the 
Army are not there for the money and neither are you. 


Let me just give you a silent quiz: just think these things through as 
I go through. Name three Heismann Trophy winners; name three Nobel 
Prize winners; name three Academy Award Winners. Name the last three 
Super Bowl winners. I bet you don’t have a very good score, do you? The 
point is, we don’t remember headlines very well. The winners of these 
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events are achievers but the applause dies quickly and awards tarnish. 
Achievements are forgotten because they are not that important. 


Now take this little silent quiz. Name three teachers who helped you, 
name three friends who helped you through a difficult time, name three 
people who taught you something worthwhile, name three people you 
enjoy spending time with. I bet you did better on that second quiz than that 
first quiz. The lesson here is that the people who make a difference in your 
life are not the ones with the most credentials, the most money, the most 
rank, or the most awards. They are the ones that care and they are your 
leaders. 


So how do you acquire these leadership skills? Yogi Berra had some 
good advice in this regard when he said, “You can observe a lot by just 
watching.” Let me add some other nuggets that you might want to 
remember. Never miss the golden opportunity to keep your mouth shut. 
The art of listening is one that is difficult to master. I recommend it. 


Remember that you are officer-lawyers, set and maintain high stan- 
dards. Integrity is the key word. No no one can teach you two things that 
are very important: good judgment and experience. You learn about good 
judgment by being observant and experience comes with making a few 
mistakes. I encourage you to read, especially legal history and biogra- 
phies. Be positive, anybody can gripe all the time. Don’t take yourself too 
seriously, enjoy life. And lastly, be selfless; give of yourself to your coun- 
try and to those less fortunate. 


The best officer-lawyers that I’ve every known share the same great 
qualities but selflessness is the most important. While we are here today 
in this lovely setting, our armed forces are fighting a just war in a strange 
and hostile environment. I join all of you in a prayer for victory and for a 
safe return of our colleagues. 


I thank you for your kind attention. I thank the Judge Advocate Gen- 
eral and the Assistant Judge Advocate General for their presence. I thank 
all my friends for coming; it’s great to see all of you. Lastly, I thank Hugh 
Clausen and Betty Clausen for their great leadership, their friendship, and 
their dedicated service to our nation. How about some questions? No 
questions? Thank you very much! 
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LEADERSHIP THE ELEANOR ROOSEVELT WAY: 
TIMELESS STRATEGIES FROM THE FIRST LADY OF 
COURAGE! 


REVIEWED BY Major ALISON MARTIN 


Women who are willing to be leaders must stand out and be shot 
at. More and more they are going to do it, and more and more 
they should do it.° 


I. Introduction 


In recent years, authors have studied the words and the lives of former 
presidents, political appointees, and even the occasional sports icon in an 
effort to find leadership principles that can be translated for use in every- 
day life.* In her book, Leadership the Eleanor Roosevelt Way, Robin Ger- 
ber attempts to show how women leaders can also provide leadership 
wisdom.° The author derives leadership principles from Eleanor 
Roosevelt’s remarkable life and tries to demonstrate how these principles 
can be “‘a model for personal achievement.”® Gerber uses the biographical 
format because she is specifically targeting women readers and believes 
that “women respond to the narrative of whole lives.” 


As a senior scholar at the Academy of Leadership at the University 
of Maryland, the author has been training women in leadership for more 
than twenty years and has a unique perspective on the subject.’ Her expe- 
rience in the area of women’s leadership allowed her to use this book to 
start a dialogue on the role of women, not just as leaders, but in all walks 
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of life. Although the title of the book would indicate that it is simply 
another in the leadership genre, Gerber’s underlying goal appears to be one 
of a continued fight for women’s equality.'° 


II. Analysis 


Gerber developed a list of twelve leadership principles that she 
gleaned from the life of Eleanor Roosevelt. These principles include: 
“Learn from Your Past”; “Find Mentors and Advisors”; “Mothering: 
Training for Leadership”; “Learning the Hard Way”; “Find Your Leader- 


7, 66 


ship Passion”; “Your Leadership Your Way”; “Give Voice to Your Leader- 
ship”; “Face Criticism With Courage”; “Keep Your Focus”; “Contacts, 
Networks, and Connections”; “Embrace Risk”; and “Never Stop 
Learning.”'' Some of the principles Gerber advocates are the same ones 
included in most leadership books. Others are new and different, but Ger- 
ber appears to struggle to find stories from Roosevelt’s life that match the 
principle. Still other principles are interesting, well developed, and worth 


reading. 


Have I Not Seen These Before? 


Principles like “Learn from Your Past”!* and “Find Mentors and 
Advisors” !> were not particularly new or noteworthy. The author fails to 
distinguish these principles from other leadership books stating the same 
ideas. There are no startling revelations from Roosevelt's life that help to 
solidify these concepts or really bring them to life. Instead, Gerber uses 
the same themes that any student of leadership would already know. 


Not only does Gerber fail to show why some principles are new or 
particularly important to Roosevelt’s life, she also uses some principles 
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that are very similar to each other. Thus, “Learning the Hard Way”'‘ reads 
a lot like “Learn from Your Past,”’'> while the chapter on “Find Mentors 
and Advisors,”!® could easily have been addressed by the section on “Con- 
tacts, Networks, and Connections.”'’ For example, in “Learning the Hard 
Way,” the author notes that in 1918, Roosevelt discovered that her husband 
had been carrying on a long-term affair with her social secretary, Lucy 
Mercer.'® Roosevelt realized she could not control her husband’s behav- 
ior, so she chose to focus on her own goals and priorities and gradually for- 
gave her husband’s indiscretions. '? 


Gerber believes that difficult situations can make or break a leader. 
“What sets a leader apart is how he or she handles the lowest points, the 
darkest hours.”2° The author demonstrates that good leaders use difficult 
times to strengthen their own resolve and make positive changes within 
themselves, which sounds a lot like her lessons she listed in “Learn from 
Your Past.”?' In this chapter, the author notes that Roosevelt had a privi- 
leged but emotionally difficult childhood. Roosevelt learned how to take 
a “positive view of otherwise painful memories”—this can be a model for 
one’s own growth.2? The author raises some important points in these 
chapters, but fails to distinguish them from one another. The concepts may 
have been more effective and more meaningful if Gerber had merged them 
into one principle. 


Deductive vs. Inductive Search for Leadership Principles 


For other principles, Gerber seems to have to stretch to find corre- 
sponding examples. In “Mothering: Training for Leadership,” the author 
tries to show how Roosevelt believed that motherhood was a training- 
ground for life.2> Gerber explained that mothers have to be very orga- 
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nized and disciplined—early descriptions of what we would today call 
“multi-tasking.” 


In her description of Roosevelt’s role as a mother, the author details 
how a team of nannies, maids, and other personal assistants always 
assisted Roosevelt as she moved from her summer home to her winter 
home.” Rather than serving as a good demonstration of how mothering 
skills can translate to leadership skills, the scenario seems to be a reflection 
of a socially significant, very wealthy wife who is perhaps a bit spoiled. 
It is difficult for the average person to derive leadership principles from 
someone who led that kind of lifestyle and more difficult to make the leap 
from mothering to leadership in the traditional corporate structure, much 
less to a military unit. Thus, not only does the author sometimes stretch 
to find stories from Roosevelt’s life to fit a principle, some of the principles 
seem to have very narrow applicability. 


A Must Read 


Despite some problems in the way she addresses certain principles, 
Gerber provides excellent leadership advice in other chapters. Most note- 
worthy are: “Find Your Leadership Passion””°; “Your Leadership Your 
Way”?’; “Give Voice to Your Leadership”’*; “Face Criticism With Cour- 
age’’*?; and “Keep Your Focus.’*° These chapters are well researched and 
presented. Gerber does a particularly good job of laying out a framework 
for applying some of these more amorphous principles—these chapters 
deserve a more detailed description. 


“Find Your Leadership Passion” 
Eleanor Roosevelt’s first foray into the political arena came quite by 


accident when a wealthy Republican offered her a position on the board of 
the New York League of Women Voters.*! This position was the first in 
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many when Roosevelt found her “leadership passion, her sense of 
mission.”2 Roosevelt’s childhood experiences, the loss of her child, and- 
her husband’s transgressions “led her to a driving desire to improve the 
lives of those less fortunate than she.”*? 


Gerber uses Maslow’s hierarchy of needs to show that one is never 
truly happy unless they are doing what they are best suited for—the best 
leaders are those that work in an area for which they have great passion.** 
Gerber encourages leaders to discover what they value most. To find out, 
leaders must ask themselves many questions: “Who do you admire and 
why? What captures your thoughts and imagination? Whom do you 
choose to spend time with? What do you read?”> After answering those 
types of questions, one can find passion, live that passion, and take steps 
to build on that passion.*© 


“Your Leadership, Your Way” 


By the time her husband was elected President, Eleanor was the most 
powerful political woman in the state of New York.*” She continued to be 
active in politics and women’s causes when she became first lady, but had 
to find a new way to carry out her duties in her new role. Gerber’s appli- 
cation of this leadership principle is that women “often have different ways 
of leading and make different impacts on organizations than men.”*® She 
encourages women to be bold and not risk-averse. Women can use a tra- 
ditional organization’s framework to carve out niches and create new posi- 
tions. 


“Give Voice to Your Leadership” 
After Franklin Roosevelt assumed the presidency, Eleanor gave the 


“first on-the-record press conference by a wife of a president.”°? The new 
first lady used these conferences to give a voice to women’s issues, work- 
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ers’ rights, and poverty law. Although she was very cautious not to under- 
mine her husband’s agenda, she sometimes deliberately made 
controversial statements in an effort to cause public comment about divi- 
sive issues.*° Gerber notes that strong communication and advocacy 
skills are critical tools for an effective leader. She points to Roosevelt’s life 
as proof-positive that a person can improve and develop her speaking 
skills. Additionally, Gerber encourages leaders to “cultivate creative com- 
munications strategies” and use them to further one’s leadership mission.*! 


“Face Criticism with Courage” 


Although Roosevelt was extremely popular with certain segments of 
American society, her controversial statements alienated other groups and 
sometimes caused problems for her husband’s presidency.** Gerber 
argues that critics should not sway leaders from their purpose.*? Instead, 
she encourages leaders to get out and gain a better understanding of the 
issues before taking a stand. If one is a truly passionate leader, one is 
bound to face her share of critics, but this should not sway a leader from 
her mission.“ 


“Keep Your Focus” 


As the 1930s ended, America found itself on the brink of war. 
Roosevelt continued her fight for her original causes, but shifted the tone 
and linked her “vision to values of patriotism and democracy.’*> She also 
started working for the rights of African-Americans to serve in the military 
and pressed political parties to work together because she predicted that 
America would get involved in the evolving conflict in some capacity. 
The author notes that leaders must have the flexibility to continually 
update and even transform their visions as the situation requires. Trans- 
formation does not mean, however, that a leader has to lose her focus. 
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Instead, Gerber advocates that leaders maintain their focus while recogniz- 
ing that the means and methods to their ultimate goal may change.*” 


General Considerations 


Gerber effectively uses interesting examples from Roosevelt’s life, 
and also presents tips on how the reader can apply these principles to the 
modern world. She uses recent studies and other research to show how 
women in leadership positions are changing the shape of corporations and 
other organizations. She also uses many photographs that show 
Roosevelt’s travels around the world and ways in which she influenced 
women everywhere. The author, however, still struggles with the limited 
applicability of these leadership principles. Although they are very inter- 
esting and may be easily applied to a person searching for life’s meaning 
and self-actualization, these principles are not easily applied to the corpo- 
rate world and are even more difficult to link to military leadership.** 
While we all understand the importance of ideas like finding a passion in 
life and embracing it, that concept is not necessarily compatible with work- 
ing in a large company or a government agency. 


Another weakness with this book is its citation. Gerber effectively 
uses quotations from Eleanor Roosevelt, historians, and other leadership 
experts, but she does not use pinpoint citations in the endnotes, which 
makes academic review very difficult. 


An additional criticism is that the “On Leadership” style does not nec- 
essarily do justice to Roosevelt’s contributions to society. Roosevelt 
worked tirelessly for the needs of the underprivileged and completed her 
tasks in such a way as to give dignity to even the most oppressed. While 
Gerber effectively derives leadership principles from Roosevelt’s life in 
some chapters, she also seems to struggle to find “Eleanor” anecdotes that 
fit a predetermined list of leadership principles in other areas of the book. 
Themes like “find a mentor” and “take risks” do not adequately capture 
Roosevelt's originality and creativity.4? Gerber’s career in the leadership 
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field seems to have limited the framework with which she viewed 
Roosevelt's remarkable journey through life. 


III. Conclusion 


Eleanor Roosevelt’s triumphs and tragedies are inspirational in and of 
themselves. Although the author effectively uses stories from contempo- 
rary women’s lives to help illustrate different leadership principles today, 
these examples do not easily translate to traditional careers. 


Another limitation of these examples is that they are gender-specific. 
Even though the author’s stated purpose was to provide principles of lead- 
ership, she acknowledges that her review of Eleanor Roosevelt's speeches, 
letters, and books motivated her to continue to fight for equality for 
women.°° In the months surrounding the release of this book, Gerber 
wrote numerous articles in national publications addressing issues con- 
cerning women’s equality.*' Therefore, regardless of the title of the book, 


the reader should be prepared for a platform to launch discussions on 
women’s issues rather than a book of general applicability on leadership.*? 


Despite the shortcomings of some of the principles and perhaps the 
leadership format, this book is a recommended read. Eleanor Roosevelt 
led a remarkable life, and it is interesting to see how she transformed her- 
self and the role of the First Lady and became a leader, albeit in a nontra- 
ditional way. 
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LEADERSHIP THE ELEANOR ROOSEVELT WAY: 


TIMELESS STRATEGIES FROM THE FIRST LADY OF 
COURAGE! 


REVIEWED BY Masor Karen L. Douctas? 


Women, whether subtly or vociferously, have always been a tre- 
mendous power in the destiny of the world.’ 


This quote from Eleanor Roosevelt summarizes her faith in the power 
of women to effect change on a global scale. In her biography of Eleanor 
Roosevelt, Robin Gerber presents a chronological roadmap of Roosevelt’s 
life, and broadcasts Roosevelt's call to action for women to grasp the cour- 
age within themselves to take their rightful place in world leadership. 
This book traces Roosevelt’s life, from shy orphan to what is arguably the 
most accomplished female leader in American history. Roosevelt’s evo- 
lution illustrates Gerber’s point that regardless of a woman’s background 
or temperament, she should become involved in shaping world events. 


Gerber brings her academic skills as a senior scholar at the Academy 
of Leadership at the University of Maryland to focus on Roosevelt's legacy 
of leadership. She illustrates Roosevelt’s techniques by relating examples 
from Roosevelt's life and from the lives of contemporary women. This 
simplified look at Roosevelt’s life makes for an easy-to-read book, which 
has the power to galvanize even the most inexperienced and sheltered of 
women to take a hand in constructing the world’s future. 


This review discusses the book’s qualities as both a historical biogra- 
phy and as a leadership blueprint. Further, it discusses the book’s failure 
to adequately explore the controversial but critical events in Roosevelt’s 
life. Finally, it reviews the lessons learned from Roosevelt’s life that are 
readily applicable to the life of a judge advocate. 


Gerber introduces the theme of her book in the opening preface, stat- 
ing that the book is a narrative biography, chronologically analyzing the 
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leadership lessons Roosevelt learned in each part of her life. Gerber 
wrote the book for women, intentionally employing the whole-life narra- 
tive concept because Gerber believes women respond better to such 
formats.° The author explains her approach in giving practical examples 
taken from Roosevelt’s and other women’s lives by opining that such 
examples bring immediacy and greater relevance to the leadership advice.® 
The contemporary examples Gerber provides were culled from her per- 
sonal acquaintance, and through her study of women leaders at the Univer- 
sity of Maryland’s Academy of Leadership. Gerber’s historical and 
biographical information regarding Roosevelt is soundly founded on the 
scholarly research of historical authors Blanche Weisen Cook, Allida 
Black, and James McGregor.’ 


Gerber presents a glowing biography of Roosevelt, focusing on posi- 
tive and publicly acceptable events in Roosevelt’s life. Gerber virtually 
ignores Roosevelt’s likely victimization of incest by her uncles,® her per- 
manent withdrawal of sexual relations with her husband,” her failures as a 
mother, '° her failed Authurdale settlement experiment,'' and the failure of 
her long-term romantic relationship with Lorena Hickock.'? In fact, Ger- 
ber never addresses the well-documented lesbian affair'? between 
Roosevelt and Hickock, instead offering only two passing mentions of 
Hickock.'* For this reason, persons interested in reading a full and accu- 
rate biography on Eleanor Roosevelt should not rely on this book. The 
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intentional omission of Roosevelt’s failings focuses the book on using her 
successes as a leadership blueprint. These omissions are sometimes over- 
whelming to the point of becoming preposterous, and make Gerber’s use 
of Roosevelt’s biography suspect as nothing more than a vehicle to publish 
a leadership book. It appears that Gerber’s academic studies led her to 
compile a twelve-step leadership recipe, which she then overlaid on 
Roosevelt’s biography, regardless of the fit. 


Roosevelt becomes interesting from a leadership perspective only 
after she learned of her husband’s adulterous betrayal and rebuilt her life 
independently of him.'> Gerber wisely chose not to begin the leadership 
lessons with the new and improved Eleanor Roosevelt of 1920. Instead, 
the book addresses the leadership techniques that Roosevelt employed in 
life, even though most women, including Roosevelt herself, would not rec- 
ognize these life experiences as leadership training. 


The first chapter, “Learn from Your Past,” begins as each chapter 
does, with a quote from Roosevelt herself, “[c]haracter building begins in 
our infancy, and continues until death.”'© Through this chapter, Gerber 
explores how women can find the factors that shape our lives and color our 
perspectives by reflecting on our own past. Just as Roosevelt’s deep empa- 
thy for the poor and oppressed surely arose from her own childhood feel- 
ings of rejection and abandonment,'’ women can learn about their own 
motivations by reflecting on their past. 


Gerber urges the reader to write her own autobiography, and to draw 
from her own memories to focus on the positive lessons that came from 
those experiences. Gerber asserts we are shaped by our mentors and coun- 
sels proactively seeking out appropriate sources of inspiration and guid- 
ance. Just as Roosevelt relied on the tutelage of her boarding school 
headmistress, the author suggests everyone needs a mentor to guide her in 
finding her path.'® 


Gerber also recognizes that many potential leaders have, like 
Roosevelt, taken the time to first have a family, and then enter the world of 
leadership after their children are grown. While at first a military officer 
may scoff at the idea that leadership technique is learned by child-rearing, 
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the point of Gerber’s “Mothering: Training for Leadership” chapter can 
best be summed up in the words of Roosevelt herself, “[r]emember that a 
home requires all the tact and all the executive ability required in any busi- 
ness.”'? This chapter reminds the reader that life is the best leadership 
training there is, and that by examining our experiences in life, we can cull 
out more leadership training lessons than we recognize at first. 


Gerber then addresses the transformative year of Roosevelt’s life. 
Before 1918, Roosevelt admits she “had no sense of values whatsoever,” 
and left all decision making to her husband.”° Then, in 1918, while 
unpacking her husband’s traveling trunk, Roosevelt found a stack of love 
letters that gave incontrovertible evidence that he was having an affair with 
her beautiful twenty-two year old social secretary.”' Roosevelt secluded 
herself for a year, and spent her time in depression and anorexia.” After 
her year of personal agony, when she was entering her forties,”> she aban- 
doned her efforts to be an ideal wife, mother, and dutiful daughter-in-law, 
and instead built her own separate house, made the furniture to appoint it, 
and took her first steps toward becoming the most admired woman in his- 
tory.*4 


The book’s failure to adequately explore just what happened in that 
amazing year of transformation is likely not the fault of the author, since 
in the words of Roosevelt, “[rJeadjustment is a kind of private 
revolution.”?> Roosevelt’s suffering was done privately and she never 
gave a full account of how she overcame her pain. Gerber does offer some 
illustrations of contemporary women who have undergone challenges in 
their personal and private lives. She concludes that you cannot avoid your 
share of personal disasters; it is one’s response to them that determines 
whether your leadership potential develops.*° She advocates the reader’s 
acceptance of circumstances beyond one’s control, belief in one’s own 
resilience, positive diversion of energy, reflection on the negative event, 
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and optimistic faith in emerging as a stronger person.?’ This advice can 
be found in countless grief and divorce books penned throughout the last 
half-century and offers nothing new to the reader. Anyone searching for a 
blueprint on how Eleanor Roosevelt overcame such devastating grief as 
the death of her infant son** and the publicly humiliating betrayal by her 
will be sorely disappointed. 


From there, the book explores the public figure that America came to 
embrace from 1920 onward. The book addresses finding a leadership pas- 
sion in work that consumes your whole heart. Gerber recommends allow- 
ing yourself the gift of acting like a woman, instead of assuming leadership 
by imitating men.”? Further, it urges against apathy, and stresses that lead- 
ership is not just a woman’s right but also her responsibility.*° 


In a more practical sense, the book addresses many people’s fears of 
public speaking by detailing Roosevelt’s progression from a reluctant and 
poor public speaker into an effective orator, whose words and ideas were 
disseminated through public speaking engagements, her own newspaper 
column, books she published, and even her own television show.*'! The 
book reveals that it was a slow and deliberate process of trial and error and 
that it took quite some time for Roosevelt to lose an annoying high pitched 
giggle that distracted from her message.*? In this way, Gerber effectively 
removes the reader’s ability to hide from her call to leadership by profess- 
ing to be a poor public speaker. 


Politicians and the press viciously criticized Roosevelt for her liberal 
ideas. She suffered everything from jokes to all out attacks on her 
character.*? Roosevelt’s recommendation to “develop a skin as thick as a 
rhinoceros hide!” succinctly sums up the chapter entitled “Face Criticism 
With Courage.” Gerber gives practical guidance on how Roosevelt 
expected criticism to come with the territory and how she was prepared to 
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counter-attack her detractors’ criticisms by being knowledgeable about her 
field.*5 Gerber also provides specific examples of Roosevelt's effectively 
handling criticism in a calm and dispassionate manner. Roosevelt’s sage 
wisdom of “no one can make you feel inferior without your consent” 
strongly illustrates Gerber’s point on how leaders should take criticism.*° 


After Franklin Delano Roosevelt's (FDR) death on 12 April 1945,°” 
Roosevelt lost her husband’s political clout as President and her status as 
First Lady. She found herself depending on the networks she had estab- 
lished over her lifetime to continue her work. This period of her life per- 
fectly illustrates Gerber’s recommendation that women create strong 
networks in order to become leaders. Roosevelt had done such a skillful 
job in creating a strong political network that she accomplished her argu- 
ably best work, the United Nations Universal Declaration of Human 
Rights,*® years after FDR’s death. Gerber recommends following 
Roosevelt’s example of maintaining loose contacts with everyone you 
meet and occasionally following up with those contacts to maintain the 
relationship.*? 


Roosevelt’s last years of public service were spent as a United 
Nations Delegate and honorary ambassador to the United Nations.*® Such 
an appointment was unlike any of her previous experiences and repre- 
sented a huge risk toher. This part of Roosevelt’s life is the basis for Ger- 
ber’s chapter on embracing risk.*' In taking the UN job, Roosevelt was 
going head to head with the Russian delegates over the fate of World War 
II refugees to determine whether they should be treated as traitors and 
forced to return home, as the Russians advocated.** 


Though Roosevelt was at first apprehensive about taking the job as a 
UN delegate,‘ she accepted the risk of failure in sight of the whole world 
and the possible devastating consequences for the refugees should she lose 
her bid to protect them. She knew that her performance would either pave 
or block the way for future women delegates. Gerber points out that lead- 





35. Id. 

36. Id. at 171. 
37. Id. at 205. 
38. Id. at 248. 
39. Id. at 223. 
40. /d. at 230. 
41. Id. at 227. 
42. Id. at 233. 
43. Id. at 230. 
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ers are risk takers and she focuses the reader’s attention on belief in oneself 
as the foundation for willingness to take risks. Gerber recommends dis- 
cussing risk with your family, friends, and allies before undertaking it. She 
astutely reminds us that with risk comes failure, such as Roosevelt’s 
Authurdale debacle, but that failure is not an excuse for future inaction. 


Gerber also addresses the sunset of Roosevelt’s life. She explains 
that though her body was aging, Roosevelt remained an active participant 
in life and continued educating herself about the world until her death at 
the age of seventy-eight.** In Roosevelt's words, “[y]ou must be interested 
in anything that comes your way.” 


Sadly, the book mentions nothing about Roosevelt’s unconventional 
marriage to Franklin D. Roosevelt and utterly fails to explore Roosevelt’s 
love affair with Lorena Hickock. This book also fails to solve the mystery 
of how Eleanor Roosevelt transformed herself from a heartbroken, shy 
housewife, into an outspoken, fearless, public figure. It seems that 
Roosevelt decided that if her husband’s rules did not apply to him, then 
they did not apply to her, and she was completely free to live by her own 
rules. Once that floodgate of open thinking hit her consciousness, the sky 
was her limit, all societal rules were open for review, and she could choose 
to live as she pleased. It makes sense to this reviewer that remarkable 
leaders disregard societal rules as they see fit.“© A chapter of the book 
should have been dedicated to examining and rejecting society’s rules that 
interfere with feminine leadership. 


Finally, the book does not fully explore Roosevelt’s stalwart diligence 
in obtaining her goals. The book’s inclusion of a subchapter entitled “The 
Power of Conviction’’*’ fails to fully address how doggedly determined 
Roosevelt was and how she did not let societal pressures to act like a lady 
deter her from her goals. Frankly, nobody is going to follow a leader who 
obeys societal pressures to “be a good little girl.” Roosevelt certainly did 
not care whether she annoyed anyone by her persistence. She was a self- 
proclaimed “hair shirt’*® to her husband, irritating and itching him when- 
ever she felt the need to influence his policymaking. Further, she persis- 





44. Id. at xxi. 

45. Id. at 265. 

46. Lewis V. Batpwin, THe Lecacy OF Martin LuTHER KING, Jr., THE BOUNDARIES OF 
Law, Pouitics AND RELIGION 198 (2002). Dr. Martin Luther King, Jr. practiced civil disobe- 
dience by deliberately disobeying laws in order to further his struggle for civil rights. 

47. Gerber, supra note 1, at 195. 
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tently contacted people to further her goals, even when they refused to take 
her calls.4? Roosevelt’s tenacious follow-through may have exasperated 
some, but she got the job done without worrying whether her diligence 
made her unladylike. Such an excellent leadership quality deserves a more 
thorough review. 


After applying this book to the leadership challenges inherent in 
being a female judge advocate, it is clear that we have much to benefit from 
reading it. The book contains practical reminders to expand mentorship 
networks and to perfect our public speaking. Gerber challenges us to thor- 
oughly examine our lives and get to know ourselves before taking on the 
challenges of leadership. The book raises, but does not resolve, the matri- 
arch’s dilemma of whether to place family or leadership first. Roosevelt 
tried to straddle the fence but she wound up a largely absent parent. Prob- 
ably the most important aspect of this book for the leadership future of 
women in the Judge Advocate General’s Corps is that of accepting our call 
to leadership duty. It is not only our right to lead, but our obligation. 
Roosevelt’s example is as applicable to the judge advocate as it is to any 
political leader: do not wait for someone else to work for change, do it 
yourself. 





49. Id. at 196. 
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